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Item 1.01 Entry Into a Material Definitive Agreement.

 
Summary of Transactions
 

On August 8, 2016, FORM Holdings Corp., a Delaware corporation (“FORM”), entered into an Agreement and Plan of Merger (the “Merger
Agreement”) with FHXMS, LLC, a Delaware limited liability company and wholly-owned subsidiary of FORM (“Merger Sub”), XpresSpa Holdings, LLC, a
Delaware limited liability company (“XpresSpa”), the unitholders of XpresSpa who are parties thereto (the “Unitholders”) and Mistral XH Representative,
LLC, as representative of the Unitholders (the “Representative”), pursuant to which Merger Sub will merge with and into XpresSpa, with XpresSpa being the
surviving entity and a wholly-owned subsidiary of FORM (the “Surviving Entity”) and the Unitholders becoming stockholders of FORM (the “Merger”).

 
Upon completion of the Merger, (i) the then-outstanding common units of XpresSpa (other than those held by FORM and its subsidiaries, which will

be cancelled without any consideration) and (ii) the then-outstanding preferred units of XpresSpa (other than those held by FORM and its subsidiaries, which
will be cancelled without any consideration) will be cancelled and automatically converted into the right to receive an aggregate of:

 
(a) 2,500,000 shares of FORM common stock, par value $0.01 per share (“FORM Common Stock”),

 
(b) 494,792 shares of newly designated Series D Convertible Preferred Stock, par value $0.01 per share, of FORM (“FORM Preferred Stock”), and

 
(c) five-year warrants to purchase an aggregate of 2,500,000 shares of FORM Common Stock, at an exercise price of $3.00 per share, in each case,
subject to adjustment in the event of a stock split, dividend or similar events. 
 
In addition, FORM entered into a subscription agreement to sell 750,574 shares of its Common Stock to Mistral Spa Holdings, LLC, at a purchase

price of $2.31 per share, for an aggregate purchase price of $1,733,828.
 
On August 8, 2016, FORM entered into a subscription agreement to purchase from XpresSpa an aggregate of 1,733,826 Series C Preferred Units of

XpresSpa, at a per unit purchase price of $1.00 per unit, for an aggregate purchase price of $1,733,826.
 
Immediately following the completion of the Merger (without taking into account any shares of FORM Common Stock held by XpresSpa equity

holders prior to the completion of the Merger), the former Unitholders of XpresSpa are expected to own approximately 18% of the outstanding FORM
Common Stock (or 33% of the outstanding FORM Common Stock calculated on a fully diluted basis) and the current stockholders of FORM are expected to
own approximately 82% of the outstanding FORM Common Stock (or 67% of the outstanding FORM Common Stock calculated on a fully diluted basis).
 
Merger Agreement

 
XpresSpa is a leading airport retailer of spa services and related products, and also sells spa products through its internet site. Services and products

include: (i) massage services for the neck, back, feet and whole body, (ii) nail care, such as pedicures, manicures and polish changes, (iii) beauty care services
such as waxing and facials, (iv) hair care, such as hair cuts and blow outs, (v) spa products such as massagers, lotions and aromatherapy aids and (vi) travel
products such as neck pillows and eye masks. 
 

Upon completion of the Merger, (i) the then-outstanding common units of XpresSpa (other than those held by FORM and its subsidiaries, which will
be cancelled without any consideration) and (ii) the then-outstanding preferred units of XpresSpa (other than those held by FORM and its subsidiaries, which
will be cancelled without any consideration) will be cancelled and automatically converted into the right to receive an aggregate of:

 
(a) 2,500,000 shares of FORM Common Stock,
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(b) 494,792 shares of FORM Preferred Stock, and

 
(c) five-year warrants to purchase an aggregate of 2,500,000 shares of FORM Common Stock, at an exercise price of $3.00 per share, in each case,
subject to adjustment in the event of a stock split, dividend or similar events. 
 
Immediately following the completion of the Merger (without taking into account any shares of FORM Common Stock held by XpresSpa equity

holders prior to the completion of the Merger), the former Unitholders of XpresSpa are expected to own approximately 18% of the outstanding FORM
Common Stock (or 33% of the outstanding FORM Common Stock calculated on a fully diluted basis) and the current stockholders of FORM are expected to
own approximately 82% of the outstanding FORM Common Stock (or 67% of the outstanding FORM Common Stock calculated on a fully diluted basis).

 
No fractional shares of FORM Common Stock or FORM Preferred Stock will be issued in connection with the Merger. Instead, each Unitholder who

would be otherwise entitled to receive a fractional share will receive from FORM, in lieu thereof, the next highest whole number shares of FORM Common
Stock or FORM Preferred Stock, as applicable.
 

Upon completion of the Merger, Edward Jankowski, XpresSpa’s current Chief Executive Officer, will continue to serve in his current role. In
addition, upon completion of the Merger, Andrew R. Heyer, who is currently a member of the XpresSpa board of managers, will become a member of the
FORM board of directors as the designee of the FORM Preferred Stock holders.
 

XpresSpa is obligated under a senior secured note payable to its principal equity holder Rockmore Investment Master Fund Ltd. (“Rockmore”) with
an outstanding balance of approximately $6,500,000. Rockmore is an investment entity controlled by FORM’s board member, Bruce T. Bernstein.
 

The Merger Agreement contains customary representations and warranties of each of FORM and XpresSpa (many of which are qualified by
concepts of knowledge, materiality and/or dollar thresholds and are further modified and limited by confidential disclosure schedules exchanged by the
parties), as applicable, relating to, among other things, (a) organization and qualification; (b) subsidiaries; (c) capital structure; (d) authorization, performance
and enforceability of the Merger Agreement; (e) board approval and required vote; (f) financial statements; (g) absence of undisclosed liabilities and
minimum cash; (h) absence of changes or events; (i) agreements, contracts and commitments; (j) compliance with laws; (k) material permits; (l) litigation;
(m) employee and employee benefit plans; (n) taxes; (o) tangible assets; (p) real property leases; (q) insurance; (r) intellectual property; (s) environmental
laws; (t) interested party transactions; (u) brokers; and (v) information related to the Proxy Statement (as defined below).

 
Subject to certain exceptions described below, prior to the completion of the Merger or the earlier termination of the Merger Agreement, XpresSpa

has agreed that it will not, and it will not authorize or permit its subsidiaries and/or its officers, directors, employees, investment bankers, attorneys,
accountants and other advisors or representatives to directly or indirectly: (a) solicit, initiate, induce or take any action to facilitate, encourage, solicit, initiate
or induce any action relating to, or the submission of any Company Acquisition Proposal (as defined below); (b) enter into, participate or engage in
discussions or negotiations in any way with any person concerning any Company Acquisition Proposal; (c) furnish to any person (other than FORM and its
designees) any information relating to XpresSpa or its subsidiaries or afford to any person (other than FORM or its representatives or designees) access to the
business, properties, assets, books, records or other information, or to any personnel of XpresSpa or any of its subsidiaries, in any case, with the intent to
induce or solicit the making or submission of a Company Acquisition Proposal or the making of any proposal that would reasonably be expected to lead to a
Company Acquisition Proposal; (d) approve a Company Acquisition Proposal or take any action that would require it to abandon, terminate or fail to
consummate, or that would reasonably be expected to result in the abandonment or, termination or failure to consummate the Merger; or (e) enter into any
agreement in principle, letter of intent, term sheet, merger agreement, acquisition agreement or other similar instrument (whether binding or not) or contract
constituting or otherwise relating to a Company Acquisition Proposal (other than an executed non-disclosure agreement having provisions no less favorable
than that certain non-disclosure agreement between FORM and XpresSpa).
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Notwithstanding the foregoing, XpresSpa or its board of directors, may, directly or indirectly, enter to discussions with any person in response to an

unsolicited bona fide written Company Acquisition Proposal (as defined below), if and only to the extent that prior to engaging in any such discussions the
XpresSpa board of directors determines in good faith, after consultation with its outside legal counsel, that such Company Acquisition Proposal either
constitutes or could reasonably be expected to lead to a Company Superior Proposal (as defined below) and the XpresSpa board of directors receives from
such person a non-disclosure agreement.

 
“Company Acquisition Proposal” means any offer, proposal, discussions, negotiations, indication of interest or inquiry by any person (other than

FORM or any affiliate thereof) in a transaction or series of related transactions (other than the transactions contemplated by the Merger Agreement) relating
to: (i) any issuance, sale or other disposition of (including by way of merger, consolidation, business combination, equity exchange, recapitalization, joint
venture, partnership or any similar transaction) securities (or options, rights or warrants to purchase, or securities convertible into or exchangeable for, such
securities) representing 20% or more of the voting power or economic interests of XpresSpa or any subsidiary, (ii) any direct or indirect sale, transfer,
acquisition or disposition of more than 20% of the consolidated assets of XpresSpa and its subsidiaries taken as a whole (measured by the fair market value
thereof), including by way of purchase of stock, limited liability interests or other equity interests of the subsidiaries or (iii) any merger, consolidation, equity
exchange, business combination, recapitalization, reorganization, liquidation, joint venture, dissolution or any similar transaction involving XpresSpa or any
subsidiary; provided that any transfer or sale of stock or assets of any of XpresSpa’s subsidiaries related to the disposition of foreign operations shall not be a
“Company Acquisition Proposal.”

 
“Company Superior Proposal” means any bona fide offer or proposal that constitutes a Company Acquisition Proposal on terms that the XpresSpa

board of directors (or any committee thereof) shall have determined in good faith (after consultation with its outside legal counsel), taking into account all
relevant legal (including conditions), financial, regulatory, timing and other aspects of such Company Acquisition Proposal, is reasonably likely to be
consummated and would be more favorable to XpresSpa’s Unitholders (in their capacity as such) than the Merger, if consummated (including after taking into
account any changes to the terms of the Merger Agreement proposed by FORM in response to such Company Acquisition Proposal); provided that, for
purposes of the definition of “Company Superior Proposal, “the references to “20%” in the definition of “Company Acquisition Proposal” shall be deemed to
be references to “more than 50%.”

 
The Merger Agreement contains certain other agreements of the parties including, among other things, that (a) FORM will prepare and file with the

U.S. Securities and Exchange Commission (the “SEC”) a registration statement (the “Registration Statement”) containing a proxy statement (the “Proxy
Statement”) for the vote of the FORM stockholders to approve the Merger, including but not limited to the issuance of FORM Common Stock, FORM
Preferred Stock and warrants to purchase shares of FORM Common Stock (the “FORM Merger Proposal”); (b) FORM will take all action necessary in
accordance with the General Corporation Law of the State of Delaware and its Certificate of Incorporation and Bylaws to have its stockholders vote on the
FORM Merger Proposal; (c) each party will allow reasonable access to their books and records until the closing of the Merger; (d) each party will maintain in
confidence any non-public information received from the other party; (e) each party will give prompt notice of the occurrence of any of the following: (i) any
event the occurrence, or non-occurrence of which could reasonably be expected to result in any representation or warranty contained in the Merger
Agreement to be untrue or inaccurate in any material respect (or in the case of any representation or warranty qualified by its terms by materiality, then untrue
or inaccurate in any respect); (ii) any failure of FORM, XpresSpa or Merger Sub, as the case may be, to comply with or satisfy in any material respect any
covenant, condition or agreement to be complied with or satisfied by it under the Merger Agreement, (iii) any notice or communication from any person
alleging that the consent of such person is required in connection with the Merger or other transactions contemplated by the Merger Agreement, (iv) any
notice or other communication from any governmental authority in connection with the Merger or other transactions contemplated by the Merger Agreement,
(v) any litigation, relating to or involving or otherwise affecting XpresSpa or its subsidiaries or FORM that relates to the Merger or the other transactions
contemplated by the Merger Agreement, (vi) the occurrence of a default or event that, with notice or lapse of time or both, will become a default under a
material contract of either party, (vi) any change that would be considered reasonably likely to result in a Company Material Adverse Effect (as defined in the
Merger Agreement) or Parent Material Adverse Effect (as defined in the Merger Agreement), as the case may be, or is likely to impair in any material respect
the ability of either FORM or XpresSpa to consummate the transactions contemplated by the Merger Agreement, and (vii) any correspondence between
XpresSpa and any of its subsidiaries and any governmental authority regarding any matters that have arisen as a result of an inspection or otherwise an
requesting that XpresSpa and/or its subsidiaries take remedial action either in its practices, location, fixtures, furnishings, or otherwise; (h) FORM will use its
reasonable best efforts to cause the shares of FORM Common Stock to be issued pursuant to the Merger (including any FORM Common Stock issuable upon
the exercise or conversion of, or as dividends on, any merger consideration issued pursuant to the Merger Agreement) to be approved for listing on The
NASDAQ Capital Market; (i) except as otherwise required by applicable law, court process or the rules of The NASDAQ Capital Market, neither party shall,
nor permit their respective subsidiaries to issue or cause the publication of any press release or public announcement with respect to the Merger or other
transactions contemplated by the Merger Agreement without the consent of the other party, which consent shall not be unreasonably withheld, conditioned or
delayed; (j) XpresSpa will continue to indemnify its present and former directors and officers (as further described below); (k) the parties will take all action
to appoint certain individuals to serve on the board of directors of FORM; and (l) XpresSpa will deliver to FORM, within 20 days after the end of each such
fiscal month end, the consolidated balance sheet of XpresSpa and its subsidiaries and the related consolidated statements of income, changes in members’
equity and cash flows of XpresSpa and its subsidiaries for the period then ended since the most recent balance sheet date.
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The Merger Agreement provides that, for a period of six years from the effective time, XpresSpa will provide directors’ and officers’ liability

insurance that provides coverage for events occurring prior to the effective time that is no less favorable than its existing policy, or, if insurance coverage that
is no less favorable is unavailable, the best available coverage, subject to the limitation that XpresSpa will not be required to spend in any one year more than
300% of the last annual premium paid prior to the date of the Merger Agreement for XpresSpa’s existing policy.

 
The Merger Agreement also provides that all representations and warranties contained in the Merger Agreement shall survive the closing for a period

of eighteen (18) months, however the representations made by XpresSpa related to organization and qualification, capital structure, authority; no conflict;
required filings, board approval; required vote, taxes, environmental and safety laws and brokers and the representations made by FORM related to
organization, power and authorization, brokers and capitalization shall survive the closing until the expiration of the applicable statute of limitations plus a
period of sixty (60) days and in the event there is no applicable statute of limitations they shall survive until the sixth anniversary of the closing. In addition,
the Unitholders and FORM have agreed to indemnify the other party, its affiliates and respective representatives for any Losses (as defined in the Merger
Agreement) in certain situations, as more fully described in the Merger Agreement. The Merger Agreement provides that a total aggregate amount of up to
$12.55 million be deposited into various escrow accounts to for a period of eighteen (18) months, or such other term related to specific escrows, to cover
certain indemnification claims that may be made pursuant to the Merger Agreement.

 
The obligations of each of FORM and XpresSpa to consummate the Merger are subject to the satisfaction or waiver of certain additional conditions,

including, among other things, (a) the stockholders and the board of directors of FORM have approved the Merger and the Merger Agreement; (b) the
Registration Statement has become effective; (c) the shares of FORM Common Stock shall have been approved for listing on The NASDAQ Capital Market;
(d) there exists no temporary restraining order, preliminary or permanent injunction or other order which prevents the consummation of the Merger; (e) the
representations and warranties of the other party contained in the Merger Agreement are true and correct in except for (i) such changes resulting from actions
permitted under the Merger Agreement, (ii) to the extent any such representation or warranty is made as of a time other than the Effective Time (as defined in
the Merger Agreement), in which case, such representation or warranty need only be true an correct at and as of such time, or (iii) where the failure of any
such representation or warranty to be true and correct (without giving effect to any materiality or Company Material Adverse Effect, qualification or
limitation) would not reasonably be expected, individually or in the aggregate, to have a Company Material Adverse Effect; (f) the other party shall have
performed or complied in all material respects with all agreements and covenants under the Merger Agreement; (g) the receipt of all necessary consents or
approvals; (h) the absence of a Company Material Adverse Effect or a Parent Material Adverse Effect, as the case may be; (i) FORM shall have received
written resignations from all of the directors of XpresSpa and its subsidiaries and all of the officers of its subsidiaries; (j) FORM shall have received joinder
agreements from the XpresSpa Unitholders representing 95% of the outstanding XpresSpa units; (k) FORM shall have received sufficient evidence regarding
the ratification of each of XpresSpa’s subsidiaries of all appropriate prior actions and certain individuals shall have been appointed to certain offices and
committees as specified by FORM; (l) XpresSpa shall have delivered a certificate regarding the closing conditions to FORM and Merger Sub; (m) FORM
shall have received a certificate from Rockmore Investment Master Fund Ltd. (“Rockmore”) regarding XpresSpa’s compliance with its obligations under the
existing loan documents; (n) FORM shall have received satisfactory evidence of termination of that certain Monitoring and Management Services Agreement;
(o) the escrow agreement shall have been executed and delivered; (p) the Representative shall have delivered to FORM a duly executed statement on behalf
of XpresSpa that is in compliance with Treasury Regulations Section 1.1445-11T(d)(2), and from Unitholders representing ninety five percent (95%) of the
outstanding XpresSpa units, a duly executed certificate of non-foreign status in compliance with Treasury Regulations Section 1.1445-2(b); (q) good standing
certificates of XpresSpa and each of its subsidiaries and (r) delivery of all ACDBE certificates.
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The closing of the Merger will take place no later than the second business day after the satisfaction or waiver of the conditions to the completion of

the Merger contained in the Merger Agreement, other than the conditions which by their terms can be satisfied only as of the closing of the Merger, or on such
other day as FORM, XpresSpa and Merger Sub may mutually agree. The completion of the Merger will occur at the time that the parties file the certificate of
merger with the Secretary of State of the State of Delaware on the closing date of the Merger or on such later date as FORM, Merger Sub and XpresSpa
mutually agree (and set forth in the certificate of merger). Because the completion of the Merger is subject to the satisfaction of other conditions, FORM
cannot predict the exact time at which the Merger will become effective.

 
The Merger Agreement may be terminated at any time prior to the closing of the Merger, as follows: (a) by mutual written consent of FORM,

Merger Sub and XpresSpa; (b) by either FORM or XpresSpa if the closing has not occurred on or before December 31, 2016, or in certain circumstances,
March 31, 2017; (c) by either FORM or XpresSpa if any law enacted by a governmental authority prohibits the consummation of the Merger, or any
governmental authority has issued an order or taken any other action which restrains, enjoins or otherwise prohibits the Merger, which order has become final
and non-appealable; (d) by either FORM or XpresSpa if FORM’s stockholders do not approve the Merger; (e) by FORM if (i) the XpresSpa board of
managers has effected a Company Board Approval Change (as defined in the Merger Agreement), (ii) XpresSpa shall have entered or caused itself or its
subsidiaries to enter, into any letter of intent, agreement in principle, term sheet, merger agreement, acquisition agreement or other similar agreement related
to any Company Acquisition Proposal, (iii) XpresSpa shall have breached any term of the non-solicitation provision of the Merger Agreement or (iv)
XpresSpa’s board of directors or any authorized committee shall have resolved to do any of the foregoing (i)-(iii); (f) by XpresSpa if the board of directors of
FORM or any authorized committee has failed to present or recommend the approval of the Merger Agreement and the Merger to the stockholders or include
the recommendation in the proxy statement/prospectus; (g) by either party if the other party, or in the case of XpresSpa, FORM or Merger Sub, is in material
breach of its obligations or representations or warranties under the Agreement that is incapable of being cured; (h) by XpresSpa if XpresSpa determines to
enter into a definitive agreement relating to an XpresSpa Superior Proposal; or (i) by XpresSpa, at any time, upon payment to FORM of the XpresSpa
Termination Fee (as defined below).

 
In the event that either (a) XpresSpa terminates the Merger Agreement because (i) it determines to enter into a definitive agreement relating to a

XpresSpa Superior Proposal, or (ii) XpresSpa elects to terminate for any reason or no reason at all or (b) FORM terminates the Merger Agreement because (i)
XpresSpa effected a Company Board Approval Change (as defined in the Merger Agreement), (ii) XpresSpa enters into any agreement related to an XpresSpa
Acquisition Proposal, (iii) XpresSpa materially breached the provision related to XpresSpa Acquisition Proposals contained in the Merger Agreement or (iv)
XpresSpa’s board of directors shall have resolved to do any of the foregoing (i)-(iii), then XpresSpa shall pay to FORM a fee (the “XpresSpa Termination
Fee”) equal to $750,000, plus an amount in cash equal to FORM’s reasonable out-of-pocket fees and expenses incurred in connection with the Merger, in an
amount not to exceed $500,000.

 
In the event that either (a) XpresSpa terminates the Merger Agreement because (i) the FORM board of directors fails to present and recommend the

approval and adoption of the Merger Agreement, (ii) FORM fails to include the Board Recommendation (as defined in the Merger Agreement) in the proxy
statement/proposal, or (iii) FORM’s board of directors shall have resolved to do any of the foregoing (i)-(ii) or (b) XpresSpa or FORM terminates the Merger
Agreement because the FORM annual meeting and FORM’s stockholders approval is not obtained prior to December 31, 2016, then FORM shall pay to
XpresSpa a fee (the “FORM Termination Fee”) equal to $750,000, plus an amount in cash equal to XpresSpa’s reasonable out-of-pocket fees and expenses
incurred in connection with the Merger, in an amount not to exceed $500,000.
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In the event that (i) the Merger Agreement is terminated by XpresSpa because the Merger is not consummated on or before December 31, 2016, and

(ii) an XpresSpa Acquisition Proposal has either previously been publicly announced or has been proposed or communicated to XpresSpa and a definitive
agreement with respect to such XpresSpa Acquisition Proposal has been signed or consummated within six (6) months following the termination of the
Agreement, then XpresSpa shall pay to FORM the XpresSpa Termination Fee.

 
In the event that the Merger Agreement is terminated by FORM because the Merger is not consummated on or before December 31, 2016, or in

certain circumstances, March 31, 2017, and within six months following such termination XpresSpa consummates a transaction for the (i) issuance, sale or
other disposition of securities representing 50% or more of the voting power or economic interests of XpresSpa or any subsidiary, (ii) any direct or indirect
sale, transfer, acquisition or disposition of more than 50% of the consolidated assets of XpresSpa and its subsidiaries taken as a whole, including by way of
purchase of stock, limited liability interests or other equity interests of the subsidiaries or (iii) any merger, consolidation, equity exchange, business
combination, recapitalization, reorganization, liquidation, joint venture, dissolution or any similar transaction involving XpresSpa or any of its subsidiaries,
(in each case in clause (iii), that result in the equity holders of XpresSpa beneficially owning less than 50% of XpresSpa) then XpresSpa shall pay to FORM
the XpresSpa Termination Fee.

 
The foregoing summary of the Merger Agreement and the transactions contemplated thereby does not purport to be complete and is subject to, and

qualified in its entirety by, the full text of the Merger Agreement, which is filed as Exhibit 2.1 to this Current Report on Form 8-K and incorporated herein by
reference. Additional information regarding XpresSpa can be found on its website at www.xpresspa.com.

 
The Merger Agreement and the above description thereof have been included to provide investors and security holders with information regarding

the terms of the agreement. They are not intended to provide any other factual information about FORM, XpresSpa, Merger Sub or their respective
subsidiaries or affiliates or equity holders. The representations, warranties and covenants contained in the Merger Agreement were made only for purposes of
such agreement and as of specific dates; were solely for the benefit of the parties to the Merger Agreement; and may be subject to limitations agreed upon by
the parties, including being qualified by confidential disclosures made by each contracting party to the other for the purposes of allocating contractual risk
between them that differ from those applicable to investors. Investors should not rely on the representations, warranties and covenants or any description
thereof as characterizations of the actual state of facts or condition of FORM, XpresSpa, Merger Sub or any of their respective subsidiaries, affiliates,
businesses, or equity holders. Moreover, information concerning the subject matter of the representations, warranties and covenants may change after the date
of the Merger Agreement, which subsequent information may or may not be fully reflected in public disclosures by FORM or XpresSpa. Accordingly,
investors should read the representations and warranties in the Merger Agreement not in isolation but only in conjunction with the other information about
FORM or XpresSpa and their respective subsidiaries that FORM includes in reports, statements and other filings it makes with the SEC.
 
Certificate of Designation of Preferences, Rights and Limitations of Series D Convertible Preferred Stock
 

The FORM Preferred Stock will have the powers, designations, preferences and other rights in accordance with a Certificate of Designation of
Preferences, Rights and Limitations of Series D Convertible Preferred Stock, a form of which is attached hereto as Exhibit 3.1, which rights include, among
other things, an aggregate initial liquidation preference of $23,750,000 and the right to participate in any dividends and distributions paid to common
stockholders on an as-converted basis. The FORM Preferred Stock will vote on an as-converted basis. The FORM Preferred Stock shall be initially
convertible into an aggregate of 3,958,336 shares of FORM Common Stock, which equals a $6.00 per share conversion price, and each holder of FORM
Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares of FORM Common Stock into which such shares of FORM
Preferred Stock are convertible. Upon the occurrence of certain fundamental events, the holders of the FORM Preferred Stock will be able to require FORM
to redeem the shares of FORM Preferred Stock at the greater of the liquidation preference and the amount per share as would have been payable had the
shares of FORM Preferred Stock been converted into FORM Common Stock. The holders of record of FORM Preferred Stock shall be entitled to elect one
director of FORM, voting exclusively as a separate class, so long as the holders of FORM Preferred Stock represent beneficial ownership in the aggregate of
equal to or more than 5% of FORM’s issued and outstanding Common Stock on an as-converted basis.
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The holders of FORM Preferred Stock shall have the right to convert at any time and from time to time into shares of FORM Common Stock at an

initial conversion rate of 48 shares of FORM Common Stock for each one share of FORM Preferred Stock (the “Conversion Ratio”). The Conversion Ratio is
subject to adjustment upon certain fundamental events. In addition FORM shall have the right, but not the obligation, upon ten trading days’ notice to convert
the outstanding shares of FORM Preferred Stock into FORM Common Stock at the Conversion Ratio, at any time or from time to time, if the volume
weighted average price per share of the FORM Common Stock exceeds $9.00 for over any 20 days in a 30 consecutive trading day period.

 
The foregoing description of the Certificate of Designation of Preferences, Rights and Limitations of Series D Convertible Preferred Stock is subject

to, and qualified in its entirety by, the full text of the form of Certificate of Designation of Preferences, Rights and Limitations of Series D Convertible
Preferred Stock, which is attached to this Current Report as Exhibit 3.1, and is incorporated herein by reference.

 
Private Placements
 

In addition, FORM entered into a subscription agreement to sell 750,574 shares of its Common Stock to Mistral Spa Holdings, LLC, at a purchase
price of $2.31 per share, for an aggregate purchase price of $1,733,828. The parties anticipate closing this transaction within 15 business days after
effectiveness of FORM’s registration statement on Form S-4 to be filed with the SEC.

 
On August 8, 2016, FORM entered into a subscription agreement to purchase from XpresSpa an aggregate of 1,733,826 Series C Preferred Units of

XpresSpa, at a per unit purchase price of $1.00 per unit, for an aggregate purchase price of $1,733,826. The Series C Preferred Units will have a preference in
the amount of its initial investment and shall bear 12% PIK interest for the first year or until the closing of the anticipated merger agreement and thereafter
shall bear interest at the rate of two times the liquidation preference.

 
The foregoing descriptions of the subscription agreements entered into in connection with the private placements are incomplete and are subject to,

and qualified in their entirety by, the full text of the Subscription Agreements, which are attached to this Current Report as Exhibit 10.1 and Exhibit 10.2,
respectively, and are incorporated herein by reference.
 
Item 3.02 Unregistered Sales of Equity Securities.
 

The information set forth in Item 1.01 regarding the private placement of FORM’s shares of Common Stock is incorporated into this Item 3.02 by
reference. The issuance of 750,574 shares of Common Stock by FORM pursuant to the subscription agreement was made in reliance upon an exemption from
the registration requirements pursuant to Section 4(a)(2) under the Securities Act, and Rule 506 promulgated thereunder.

 
Item 8.01 Other Events.

 
Exemption under FORM’s Section 382 Rights Agreement
 

The board of directors of FORM has previously adopted a Section 382 Rights Agreement, dated as of March 18, 2016, between FORM and American
Stock Transfer & Trust Company, LLC, as rights agent (the “Rights Agreement”) to protect stockholder value by deterring acquisitions of FORM’s common
stock that would potentially limit FORM’s ability to use its net operating loss carryforwards (“NOLs”) and other tax benefits, which may be used to reduce
potential future income tax obligations. In general, the rights issued under the Rights Agreement impose a significant penalty to any person, together with its
Affiliates (as defined in the Rights Agreement), that acquires 4.99% or more of the common stock of FORM, unless such person is an “Exempt Person” or is
otherwise excluded from the Rights Agreement.
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Upon completion of the Merger, FORM will grant an exemption to Mistral Spa Holdings, LLC under the Rights Agreement, following the

determination by the board of directors of FORM that Mistral Spa Holdings, LLC is an “Exempt Person” pursuant to Section 29 of the Rights Agreement.
 

Press Release and Investor Presentation
 

On August 8, 2016, FORM issued a press release announcing the entry into the Merger Agreement. A copy of the press release is attached hereto as
Exhibit 99.1.

 
Also on August 8, 2016, FORM and XpresSpa will hold a joint conference call with investors, analysts and other interested parties to provide

supplemental information regarding the proposed transaction. The investor presentation to be used in connection with the conference call are attached hereto
as Exhibit 99.2.

 
Each of the press release and investor presentation is incorporated by reference herein.
 

Cautionary Note Regarding Forward-Looking Statements
 
Statements in this report regarding the proposed transaction between FORM, Merger Sub and XpresSpa; the expected timetable for completing the

transaction; the potential value created by the proposed Merger for FORM's and XpresSpa’s stockholders; the potential of FORM’s business after completion
of the Merger; the continued listing of FORM's securities on the Nasdaq Capital Market; market acceptance of FORM products; the collective ability to
protect intellectual property rights; competition from other providers and products; FORM’s management and board of directors after completion of the
Merger; and any other statements about FORM's or XpresSpa’s management teams' future expectations, beliefs, goals, plans or prospects constitute forward-
looking statements within the meaning of the Private Securities Litigation Reform Act of 1995. Any statements that are not statements of historical fact
(including statements containing the words "believes," "plans," "could," "anticipates," "expects," "estimates," "plans," "should," "target," "will," "would" and
similar expressions) should also be considered to be forward-looking statements. There are a number of important factors that could cause actual results or
events to differ materially from those indicated by such forward-looking statements, including: the risk that FORM and XpresSpa may not be able to
complete the proposed transaction; the inability to realize the potential value created by the proposed Merger for FORM's and XpresSpa's equity holders; the
inability to raise capital to fund operations and business plan; FORM's inability to maintain the listing of its securities on the Nasdaq Capital Market after
completion of the Merger; and other risks and uncertainties. Investors and stockholders are also urged to read the risk factors set forth in the proxy
statement/prospectus carefully when they are available.

 
In addition, the statements in this report reflect FORM’s expectations and beliefs as of the date of this release. We anticipate that subsequent events

and developments will cause FORM’s expectations and beliefs to change. However, while we may elect to update these forward-looking statements publicly
at some point in the future, we specifically disclaim any obligation to do so, whether as a result of new information, future events or otherwise. These
forward-looking statements should not be relied upon as representing FORM’s views as of any date after the date of this report. 
 
Important Additional Information Will Be Filed with the SEC

 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any securities of FORM, or XpresSpa or the solicitation

of any vote or approval. In connection with the proposed transaction, FORM will file with the SEC a Registration Statement on Form S-4 containing a proxy
statement/prospectus. The proxy statement/prospectus will contain important information about FORM, XpresSpa, the transaction and related matters. FORM
will mail or otherwise deliver the proxy statement/prospectus to its stockholders and the stockholders of XpresSpa when it becomes available. Investors and
security holders of FORM and XpresSpa are urged to read carefully the proxy statement/prospectus relating to the Merger (including any amendments or
supplements thereto) in its entirety when it is available, because it will contain important information about the proposed transaction.
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Investors and security holders of FORM will be able to obtain free copies of the proxy statement/prospectus for the proposed Merger (when it is

available) and other documents filed with the SEC by FORM through the website maintained by the SEC at www.sec.gov.
 
FORM and XpresSpa, and their respective directors and certain of their executive officers, may be deemed to be participants in the solicitation of

proxies in respect of the transactions contemplated by the Merger Agreement between FORM and XpresSpa. Information regarding FORM's directors and
executive officers is contained in FORM’s Annual Report on Form 10-K for the fiscal year ended December 31, 2015, which was filed with the SEC on
March 10, 2016. Information regarding XpresSpa’s directors and officers and a more complete description of the interests of XpresSpa's directors and officers
in the proposed transaction will be available in the proxy statement/prospectus that will be filed by FORM with the SEC in connection with the proposed
transaction.
 
Item 9.01 Financial Statements and Exhibits.

 
(d) Exhibits
 
2.1  Agreement and Plan of Merger by and among FORM Holdings Corp., FHXMS, LLC, XpresSpa Holdings, LLC, the unitholders of XpresSpa who

are parties thereto and Mistral XH Representative, LLC, as representative of the unitholders, dated as of August 8, 2016.
   
3.1  Form of Certificate of Designation of Preferences, Rights and Limitations of Series D Convertible Preferred Stock.
   
10.1  Subscription Agreement, dated as of August 8, 2016, by and between FORM Holdings Corp. and Mistral Spa Holdings, LLC.
   
10.2  Subscription Agreement and Joinder, dated as of August 8, 2016, by and between XpresSpa Holdings, LLC and FORM Holdings Corp.
   
99.1  Press Release of FORM Holdings Corp., dated August 8, 2016.
   
99.2  Investor Presentation Slides, dated August 8, 2016.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

 FORM HOLDINGS CORP.
  
Dated: August 8, 2016 By: /s/ Andrew D. Perlman
  Name: Andrew D. Perlman
  Title: Chief Executive Officer
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AGREEMENT AND PLAN OF MERGER (this “Agreement”), made and entered into as of August 8, 2016 by and among FORM HOLDINGS

CORP., a Delaware corporation (“Parent”), FHXMS, LLC, a Delaware limited liability company and wholly-owned Subsidiary of Parent (“Merger Sub”),
XPRESSPA HOLDINGS, LLC, a Delaware limited liability company (the “Company”), THE UNITHOLDERS OF THE COMPANY WHO ARE PARTIES
HERETO OR WHO BECOME PARTIES TO THIS AGREEMENT BY EXECUTING A JOINDER AGREEMENT, and MISTRAL XH
REPRESENTATIVE, LLC, as representative of the unitholders of the Company (the “Unitholders’ Representative”). Parent, Merger Sub and the Company
are sometimes referred to herein each individually as a “Party” and, collectively, as the “Parties.”

 
WHEREAS, the Boards of Directors of Parent and the Company and the sole member of Merger Sub have each declared it to be advisable and in the

best interests of each corporation or limited liability company, as the case may be, and their respective stockholders, members and unitholders, as applicable,
that Parent acquire the Company via the Merger (as hereinafter defined) in order to advance their long-term business interests; and

 
WHEREAS, the Boards of Directors of Parent and the Company and the sole member of Merger Sub have each approved this Agreement and the

merger of Merger Sub with and into the Company, with the Company surviving (the “Merger”), in accordance with the Limited Liability Company Act of the
State of Delaware (the “Delaware LLC Act”) and the terms and conditions set forth herein, which Merger will result in, among other things, the Company
becoming a wholly-owned Subsidiary of Parent, and the unitholders of the Company as of immediately prior to the Closing (the “Company Unitholders”)
becoming stockholders of Parent.

 
NOW, THEREFORE, in consideration of the foregoing and the mutual representations, warranties, covenants and agreements herein contained, and

other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:
 

ARTICLE I
THE MERGER

 
1.1           The Merger. At the Effective Time (as defined in Section 1.3), in accordance with the Delaware LLC Act and the terms and conditions of

this Agreement, Merger Sub shall be merged with and into the Company. From and after the Effective Time, the separate corporate existence of Merger Sub
shall cease and the Company, as the surviving entity in the Merger, shall continue its existence under the Delaware LLC Act as a wholly-owned subsidiary of
Parent. The Company as the surviving entity after the Merger is hereinafter sometimes referred to as the “Surviving Entity.”

 
1.2           Closing. Unless this Agreement shall have been terminated and the transactions contemplated by this Agreement abandoned pursuant to

the provisions of Article IX, and subject to the satisfaction or waiver, as the case may be, of the conditions set forth in Article VI, the closing of the Merger
and other transactions contemplated by this Agreement (the “Closing”) shall take place at 10:00 a.m. (eastern time) on a date to be mutually agreed upon by
the Parties (the “Closing Date”), which date shall be no later than the second (2nd) Business Day (as defined below) after all of the conditions set forth in
Article VI (excluding conditions that, by their nature, cannot be satisfied until the Closing) shall have been satisfied or waived in accordance with Section 9.5,
unless another time and/or date is agreed to in writing by the Parties. The Closing shall take place at the offices of Mintz, Levin, Cohn, Ferris, Glovsky and
Popeo, P.C., 666 Third Avenue, New York, New York 10017. For purposes of this Agreement, “Business Day” shall mean any day other than (i) a Saturday
or Sunday or (ii) a day on which banking and savings and loan institutions are authorized or required by law to be closed in the State of New York.
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1.3           Effective Time. Subject to the provisions of this Agreement, on the Closing Date or as soon thereafter as is practicable, the Parties shall
cause the Merger to become effective by executing and filing in accordance with the Delaware LLC Act a certificate of merger with the Secretary of State of
the State of Delaware in substantially the form of Exhibit A attached hereto (the “Certificate of Merger”), the date and time of such filing, or such later date
and time as may be agreed upon by the Parties and specified therein, being hereinafter referred to as the “Effective Time.”

 
1.4           Effect of the Merger. At the Effective Time, the Merger shall have the effects set forth in this Agreement, the Certificate of Merger and in

the applicable provisions of the Delaware LLC Act. Without limiting the generality of the foregoing, and subject thereto, at the Effective Time all the assets,
properties, leases, licenses, membership interests, rights, privileges, immunities, powers and franchises of the Company and Merger Sub shall vest in the
Surviving Entity, and all debts, liabilities and duties of the Company and Merger Sub shall become the debts, liabilities and duties of the Surviving Entity.

 
1.5           Certificate of Formation and Limited Liability Company Agreement of the Surviving Entity. At the Effective Time, the Limited Liability

Company Agreement of the Company as amended and in effect as of the immediately prior to the Effective Time (the “Company Operating Agreement”),
shall be amended and restated as set forth in Exhibit B (the “Amended and Restated Operating Agreement”), and the certificate of formation of the
Company in effect as of the immediately prior to the Effective Time (the “Company Certificate of Formation”) shall be amended and restated as set forth in
Exhibit C (the “Amended and Restated Certificate of Formation”), and such documents as amended and restated shall be the certificate of formation and
limited liability company agreement, as applicable, of the Surviving Entity until amended in accordance with the respective terms thereof. Notwithstanding
the foregoing, as between the Company Unitholders, the terms of the Company Operating Agreement shall continue to govern their rights with respect to each
other (including with respect to the distribution of any Merger Consideration received or released from escrow after the Effective Time).

 
1.6           Directors and Officers of the Surviving Entity. Subject to applicable Law, at the Effective Time, the (i) members of the board of managers

of Merger Sub immediately prior to the Effective Time shall be the members of the board of managers of the Surviving Entity, and (ii) the officers of Merger
Sub at the Effective Time shall be the officers of the Surviving Entity, in each instance, to hold office in accordance with the Amended and Restated
Operating Agreement and the Amended and Restated Certificate of Formation.
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1.7           Merger Consideration; Effect on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of the
Parties or the holders of the following securities:

 
(a)           Merger Consideration; Effect on Company Units. Each Common Unit of the Company (“Company Common Unit”) issued and

outstanding immediately prior to the Effective Time (other than any Company Common Units to be canceled and retired pursuant to Section 1.7(b)) and each
Series A Preferred Unit, Series B Preferred Unit or Series C Preferred Unit of the Company (collectively, the “Company Preferred Units” and collectively
with the Company Common Units, but excluding any Company Common Units or Company Preferred Units to be canceled and retired pursuant to Section
1.7(b), the “Company Units”)) issued and outstanding immediately prior to the Effective Time (other than any Company Preferred Units to be canceled and
retired pursuant to Section 1.7(b)) shall immediately cease to be outstanding, shall automatically be cancelled and retired, shall cease to exist and shall be
converted into the right to receive, in the aggregate (as adjusted in accordance with Section 1.8, the “Merger Consideration”) (i) 2,500,000 fully paid and
non-assessable shares of common stock of Parent, par value $0.01 per share (the “Parent Common Stock”), (ii) 494,792 shares of fully paid and non-
assessable shares of Parent Series D Convertible Preferred Stock, par value $0.01 per share (“Parent Preferred Stock,” and together with Parent Common
Stock “Parent Capital Stock”), and (iii) warrants to purchase an aggregate of 2,500,000 shares of Parent Common Stock with an exercise price of $3.00 per
share, in the form attached hereto as Exhibit D (the “Parent Warrants”). The Merger Consideration shall be distributed in accordance with this Section 1.7
and Section 1.10. For the avoidance of doubt, the Parent Preferred Stock to be issued as part of the Merger Consideration shall have an aggregate initial
liquidation preference of $23,750,000 and shall be convertible into an aggregate of 3,958,336 shares of Parent Common Stock (subject to adjustment as set
forth in the Certificate of Designation and Section 1.8) and shall have the rights, preferences and privileges as set forth in the Certificate of Designations as
set forth in Exhibit E attached hereto.

 
(b)           Cancellation of Units. Each Company Unit either held in the Company’s treasury or owned by Parent or any direct or indirect Subsidiary

(as defined in Section 2.2(g)) of Parent or the Company, in each case, immediately prior to the Effective Time, if any, shall be canceled and extinguished
without any conversion thereof or payment therefor. All “out of the money” profits interests or rights to profits interests relating to the Company (which such
profits interests or rights to profits interests are set forth in Section 1.7(b) of the Company Disclosure Schedule) outstanding immediately prior to the
Effective Time shall be canceled and extinguished without any conversion thereof or payment therefor.

 
(c)           Membership Interests in Merger Sub. Each membership interest of Merger Sub issued and outstanding immediately prior to the Effective

Time shall, from and after the Effective Time, be automatically converted into and become one validly issued common unit of the Surviving Entity. For the
avoidance of doubt, such common units of the Surviving Entity shall, from and after the Effective Time, constitute the only membership interests of the
Surviving Entity and shall be owned 100% by Parent.
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(d)           No Further Ownership Rights in Company Units. The Merger Consideration to be issued in exchange for the Company Units in accordance
with the terms of this Article I (together with any cash in lieu of fractional shares paid in respect thereof) shall be deemed to have been issued in full
satisfaction of all rights pertaining to such Company Units under this Article I.

 
(e)           Dissenters’ Rights. No dissenters’ or appraisal rights shall be available with respect to the Merger.
 
1.8           Adjustments to Merger Consideration. Notwithstanding any other provision of this Agreement, the Parent Common Stock and Parent

Preferred Stock and the number of shares of Parent Common Stock for which the Parent Warrants are exercisable shall be adjusted to reflect any share split,
combination or reclassification or other similar adjustment to shares of Parent’s capital stock between the date hereof and the Closing.

 
1.9           No Fractional Shares. No fractional shares of Parent Common Stock or Parent Preferred Stock shall be issued as part of the distribution of

the Merger Consideration in accordance with Section 1.10 or upon exercise of a Parent Warrant, and such fractional share interests will not entitle the owner
thereof to vote or to any other rights of a stockholder of Parent. Notwithstanding any other provision of this Agreement, each holder of Company Units who
would otherwise be entitled to receive a fraction of a share of Parent Common Stock or Parent Preferred Stock in accordance with the distribution set forth in
Section 1.10 or upon exercise of a Parent Warrant shall receive from Parent, in lieu thereof, the next highest number of whole shares of Parent Common Stock
or Parent Preferred Stock, as applicable.

 
1.10         Payment of Merger Consideration. The Merger Consideration shall be payable at Closing as follows:

 
(a)           Escrow. Prior to the Closing, Parent and Unitholders’ Representative shall designate American Stock Transfer & Trust Company,

LLC to act as escrow agent following the Closing (the “Escrow Agent“) pursuant to an escrow agreement to be executed by and among the Unitholders’
Representative, Parent and the Escrow Agent in substantially the form of Exhibit F hereto (the “Escrow Agreement“). Concurrently with the Closing, Parent
shall deposit the number of shares of Parent Preferred Stock determined in accordance with Section 7.7 (the “Escrowed Shares”), which Escrowed Shares
shall be distributed in accordance with Section 7.7 and the Escrow Agreement. For the avoidance of doubt and for purposes of this Agreement and the Escrow
Agreement, the nominal value of a share of Parent Preferred Stock deposited with the Escrow Agent shall be equal to its initial liquidation value.

 
(b)          Acquisition Shares. At the Closing, Parent shall authorize its transfer agent to deliver to the Company Unitholders, in accordance

with the following sentence, that number of shares of Parent Capital Stock equal to (i) the number of shares of Parent Capital Stock comprising the aggregate
Merger Consideration, minus (ii) the Escrowed Shares (such difference the “Acquisition Shares”); provided, however, that the number of Acquisition Shares
shall be subject to reduction pursuant to Section 7.2(h) of the Company Disclosure Schedule. From and after the Closing, the Unitholders’ Representative
shall direct the Company to distribute the Acquisition Shares, the Indemnity Escrow Fund and Consents Escrow Fund, the Parent Common Stock and the
Parent Warrants (in each case, subject to Section 1.9) to the Company Unitholders as directed by the Consideration Spreadsheet which, for the avoidance of
doubt, will be prepared in accordance with the Company Operating Agreement.
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(c)          Any Acquisition Shares or Escrowed Shares that otherwise would be distributable to a Company Unitholder who has not executed
a Joinder Agreement or any other appropriate documentation reasonably requested by the Unitholders’ Representative in connection with this Agreement
shall be held by the Escrow Agent until receipt of all such documentation (at which time Parent and the Unitholders’ Representative shall deliver a joint
written instruction to the Escrow Agent to release such Acquisition Shares and/or Escrowed Shares, as applicable, that would have otherwise been
distributable to such Company Unitholder as of such date pursuant to this Agreement).

 
1.11         Consideration Spreadsheet.

 
(a)          Before the Closing, the Company shall prepare and deliver to Parent a spreadsheet (the “Consideration Spreadsheet”), which

shall set forth, as of immediately prior to the Effective Time, the following:
 
(i)          the names and addresses of all Company Unitholders and that portion of the Acquisition Shares, Parent Common Stock

and the Parent Warrants to be delivered (A) to each Company Unitholder following the Closing in accordance with Section 1.10(b) or (B) to the Escrow
Agent on behalf of any Company Unitholder at the Closing in accordance with Section 1.10(c);

 
(ii)         each Company Unitholder’s (A) pro rata share of indemnification obligations under Article VII (which, for the avoidance

of doubt, shall be measured in accordance with such Company Unitholder’s actual receipt of Merger Consideration in proportion to the aggregate Merger
Consideration), and (B) pro rata share of the Indemnity Escrow Fund and the Consent Escrow Fund (which shall be calculated in accordance with the
Company’s Operating Agreement) (the applicable pro rata share pursuant to clause (A) or (B) is referred to herein as a Company Unitholder’s “Pro Rata
Share”); and

 
(iii)        the amount of the Merger Consideration to be set aside as a reserve to pay fees, costs and expenses that the Unitholders’

Representative may incur pursuant to Article VIII.
 
(b)          The Parties, including the Company Unitholders signatory to a Joinder Agreement, acknowledge and agree that Parent and Merger

Sub shall be entitled to rely on the Consideration Spreadsheet for making payments of the Merger Consideration and the Indemnity Escrow Amount, if any. In
addition, Parent and Merger Sub shall not be responsible for the calculations or the determinations regarding the calculations in the Consideration
Spreadsheet. In addition, for purposes of determining a Company Unitholder’s applicable Pro Rata Share, Parent shall be entitled to rely on the Consideration
Spreadsheet.

 
(c)          In connection with the delivery of the Consideration Spreadsheet, the Company will deliver an updated Cap Table to Parent,

updated to reflect the outstanding membership interests as of immediately prior to the Effective Time (the “Updated Cap Table”).
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1.12         No Liability. Notwithstanding any other provision of this Agreement, none of the Parent or the Surviving Entity shall be liable to a holder
of Company Units for any Merger Consideration or any amount of cash properly paid to a public official pursuant to any applicable abandoned property,
escheat or similar law.

 
1.13         Taking of Necessary Action; Further Action. If, at any time and from time to time after the Effective Time, any further action is necessary

or desirable to carry out the purposes of this Agreement and to vest in the Surviving Entity full right, title and possession of all assets, properties, rights,
privileges, powers and franchises of the Company and Merger Sub, the officers and directors of the Surviving Entity shall be and are fully authorized and
directed, in the name of and on behalf of the Company and Merger Sub, to take, or cause to be taken, all such lawful and necessary action as is not
inconsistent with this Agreement.

 
1.14         Withholding of Tax. Each of Parent, the Surviving Entity, and the Escrow Agent shall be entitled to (a) deduct and withhold from the

consideration otherwise payable pursuant to this Agreement to any Company Unitholder such amounts, if any, as it is required to deduct and withhold with
respect to such delivery and payment under the Code or any provision of state, local, provincial or foreign tax legal requirements; and (b) request and be
provided any necessary Tax forms, including IRS Form W-9 or the appropriate IRS Form W-8, as applicable, or any similar information from the Company
Unitholder and, to the extent required by applicable tax legal requirements, any beneficial owner of any interest in any of the Company Unitholders. To the
extent that any amounts are so withheld and timely remitted to the appropriate taxing authority, such amounts shall be treated for all purposes of this
Agreement as having been paid to the Company Unitholder in respect of which such deduction and withholding was made by Parent, the Surviving Entity or
the Escrow Agent, as the case may be. Parent and the Surviving Entity shall cooperate in good faith, and shall use commercially reasonable efforts to cause
the Escrow Agent to agree to cooperate in good faith with specific reasonable written requests from the Unitholders’ Representative on behalf of any
Company Unitholder concerning reduction of or relief from potential deduction or withholding of Tax; provided that such Company Unitholder shall be
responsible for any and all reasonable costs and expenses that may be incurred by the Parent, the Surviving Entity, and the Escrow Agent while cooperating
with the Unitholders’ Representative; and provided further for the avoidance of doubt, that nothing in this Section 1.14 shall be construed in any way as
undermining the ability of the Parent, the Surviving Entity, and the Escrow Agent to make such deduction or withholding, have such amount be treated as
paid to the Person on behalf of which such deduction or withholding was made or otherwise limit any rights of any Parent Indemnitee pursuant to Section 7.2.
Notwithstanding anything in this Agreement to the contrary, the Parent, the Surviving Entity, and the Escrow Agent shall not apply any withholding pursuant
to Section 1445 of the Code if the condition set forth in Section 6.2(n) of this Agreement is satisfied.
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ARTICLE II
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

 
The Company, on behalf of itself and its Subsidiaries, represents and warrants to Parent that the statements contained in this Article II are true,

complete and correct. The disclosure schedule provided by the Company to Parent on the date hereof (the “Company Disclosure Schedule”) shall be
arranged in paragraphs corresponding to the numbered and lettered paragraphs contained in this Article II, and the disclosure in any paragraph shall be
deemed to qualify only the corresponding paragraph of this Article II, unless a reasonable person would determine that the disclosure contained in such
paragraph contains enough information to qualify or otherwise apply to other paragraphs of this Article II. As used in this Agreement, a “Company Material
Adverse Effect” means any change, event or occurrence that has a material adverse effect on the condition (financial or otherwise), business, operations,
properties, assets or liabilities of the Company and its Subsidiaries, taken as a whole; provided, that, none of the following, in and of itself or themselves, nor
any effect arising out of or resulting from the following shall constitute or be taken into account in determining whether a Company Material Adverse Effect
has occurred or may, would or could occur: (A) changes, events, occurrences or effects generally affecting the economy or financial, credit, banking,
currency, commodities or capital markets generally in the United States or other countries or regions, including changes in currency exchange rates, interest
rates, monetary policy or inflation; (B) changes, events, occurrences or effects generally affecting the industries in which the Company and its Subsidiaries
conduct operations; (C) changes or prospective changes in law, in applicable regulations of any Governmental Authority, in United States generally accepted
accounting principles or other applicable accounting standards or changes or prospective changes in the interpretation or enforcement of any of the foregoing,
or any changes or prospective changes in general legal, regulatory or political conditions; (D) any act of God or other calamity, national or international,
political or social conditions (including the engagement by any country in hostilities, whether commenced before or after the date hereof, and whether or not
pursuant to the declaration of a national emergency or war), or the occurrence of any military or terrorist attack; (E) the negotiation, execution, announcement
or performance of this Agreement or the consummation of the transactions contemplated by the Agreement, including the impact thereof on relationships,
contractual or otherwise, with customers, suppliers, distributors, partners, employees or regulators; (F) any action taken by the Company or its Subsidiaries
that is required by this Agreement or taken at Parent’s written request, or the failure to take any action by the Company or its Subsidiaries if that action is
prohibited by this Agreement; or (G) any change resulting or arising from the identity of, or any facts or circumstances relating to, Parent, Merger Sub or their
respective Affiliates. Whenever a representation or warranty made by the Company herein refers to the “knowledge of the Company,” or words to such effect,
such knowledge shall be deemed to consist only of the actual knowledge of the following individuals: Ed Jankowski, Matthew Podell, Andrew Halper,
Mohammed Ali, Robert Mahan, and William Phoenix, as well as any other knowledge which such individual would have possessed had they made reasonable
inquiry of appropriate employees or agents of the Company with respect to the matter in question.

 
2.1           Organization and Qualification.

 
(a)          The Company is a limited liability company duly organized, validly existing and in good standing under the laws of the State of

Delaware.
 
(b)          The Company is duly qualified or licensed to conduct business, and is in good standing in each jurisdiction listed in Section 2.1(b)

of the Company Disclosure Schedule, which is a complete list of all such jurisdictions, where the character of the properties and other assets owned, leased or
operated by it, or the nature of its activities, makes such qualification or licensing necessary, except where the failure to be so qualified, licensed or in good
standing, individually or in the aggregate, has not had and would not have a Company Material Adverse Effect.
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(c)          The Company has all requisite power and authority to carry on the businesses in which it is engaged and to own and use the
properties owned and used by it. The Company has made available to Parent true, complete and correct copies of the Company Operating Agreement,
Company Certificate of Formation and all other organizational documents of the Company, each as amended to date. The Company is not in default under or
in violation of any provision of the Company Operating Agreement or the Certificate of Formation.

 
2.2           Subsidiaries.

 
(a)          Section 2.2(a) of the Company Disclosure Schedule sets forth a true, complete and correct list of each Subsidiary of the Company.
 
(b)          Each Subsidiary of the Company is a corporation or limited liability company duly organized, validly existing and in good

standing under the laws of the jurisdiction of its incorporation or formation, as the case may be, and is duly qualified or licensed to conduct business, and is in
good standing, in each jurisdiction listed in Section 2.2(b) of the Company Disclosure Schedule, which is a complete list of all such jurisdictions, where the
character of the properties and other assets owned, leased or operated by it, or the nature of its activities, makes such qualification or licensing necessary,
except where the failure to be so qualified, licensed or in good standing, individually or in the aggregate, has not had and would not reasonably be expected to
have a Company Material Adverse Effect.

 
(c)          Each Subsidiary of the Company has all requisite power and authority to carry on the businesses in which it is engaged and to own

and use the properties owned and used by it. The Company has made available to Parent true, complete and correct copies of the certificate of incorporation,
certificate of formation, limited liability company agreement, bylaws and all other organizational documents of each Subsidiary, as applicable, each as
amended to date. No Subsidiary is in default under or in violation of any provision of its organizational documents.

 
(d)          All of the issued and outstanding shares of capital stock of, limited liability interests or other equity interests in, each Subsidiary of

the Company are: (i) duly authorized, validly issued, fully paid, and non-assessable; (ii) except as set forth on Section 2.2(f) of the Company Disclosure
Schedule (referenced below), owned, directly or indirectly, by the Company free and clear of all liens, claims, security interests, pledges and encumbrances of
any kind or nature whatsoever (collectively, “Liens”) other than the liens set forth on Section 2.2(d) of the Company Disclosure Schedule; and (iii) free of any
restriction, including, without limitation, any restriction which prevents the payment of dividends to the Company or any other Subsidiary of the Company, or
which otherwise restricts the right to vote, sell or otherwise dispose of such capital stock, limited liability interests or other ownership interest, other than (A)
restrictions under the Securities Act of 1933, as amended (the “Securities Act”) and state securities laws, or (B) restrictions set forth in the relevant
organizational document of the entity. There are no outstanding or authorized options, warrants, rights, agreements or commitments to which the Company or
its Subsidiaries is a party or which are binding on any of them providing for the issuance, disposition or acquisition of any capital stock, limited liability
interest or other equity interest of any Subsidiary of the Company. There are no outstanding stock appreciation, phantom stock or similar rights with respect to
any Subsidiary of the Company. There are no voting trusts, proxies or other agreements or understandings with respect to the voting of any capital stock,
limited liability interests or other equity interest of any Subsidiary of the Company.
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(e)          The Company does not control, directly or indirectly, or have any direct or indirect equity participation or similar interest in any
corporation, partnership, limited liability company, joint venture, trust or other business association which is not set forth on Section 2.2(e) of the Company
Disclosure Schedule.

 
(f)          Section 2.2(f) of the Company Disclosure Schedule sets forth the ownership of each Airport Concession Disadvantaged Business

Enterprise (as defined in 49 C.F.R. Part 23.) (“ACDBE”) in any Subsidiary or accurately describes the supply arrangement between the Company or any of
its Subsidiaries, on the one hand, and any such ACDBE, on the other hand. To the knowledge of the Company, all ACDBEs that either (i) own equity
ownership in the Company or any of its Subsidiaries or (ii) provide services to the Company or any of its Subsidiaries, in either instance, meet the applicable
requirements and standards for qualifying as, and are certified as, an ACDBE. To the knowledge of the Company, relations with all ACDBEs are good. The
Company is not aware of any activities of any ACDBE set forth in Section 2.2(f) of the Company Disclosure Schedule that would give the Company or any
of its Subsidiaries cause to terminate its relationship with such ACDBE. To the knowledge of the Company, none of the ACDBEs listed in Section 2.2(f) of
the Company Disclosure Schedule has engaged in any activities that would give a lessor, sublessor, licensor or sublicensor cause to terminate its relationship
with the Company or any of its Subsidiaries.

 
(g)          For purposes of this Agreement, the term “Subsidiary” means, with respect to any Person, any other Person of which fifty percent

(50%) or more of the outstanding voting securities or other voting equity interests, or a majority of any other interests having the power to direct or cause the
direction of the management and policies of such other Person, are owned or controlled, directly or indirectly, by such first Person or one or more of the other
Subsidiaries of such first Person or a combination thereof. For purposes of this Agreement, the term “Person” means, any natural person, Governmental
Authority, corporation, general or limited partnership, limited liability company, joint venture, trust, association or unincorporated entity of any kind.

 
2.3           Capital Structure.

 
(a)          The authorized membership interests of the Company is set forth on Section 2.3(a) of the Company Disclosure Schedule (the “Cap

Table”). All of the Company Units reflected on the Cap Table are duly authorized, are validly issued, fully paid and non-assessable.
 
(b)          Except as described on the Cap Table, as of the date of this Agreement, there are no limited liability interests, equity interests or

other securities of the Company authorized, issued, reserved for issuance or otherwise outstanding. The Cap Table sets forth a true, complete and correct list
of all holders of Company Units indicating the number and class or series of Company Units held by each of them.
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(c)          Except as set forth on Section 2.3(c) of the Company Disclosure Schedule, all outstanding Company Units are not subject to, or
issued in violation of, any kind of preemptive, subscription or of similar rights, and were issued in compliance in all material respects with all applicable
federal and state securities laws. The Company Units are uncertificated and notated on the books and records of the Company.

 
(d)          Except as set forth on Section 2.3(d) of the Company Disclosure Schedule, there are no bonds, debentures, notes or other

indebtedness of the Company having the right to vote (or convertible into securities having the right to vote) on any matters on which the Company
Unitholders may vote. Except as set forth on Section 2.3(d) of the Company Disclosure Schedule, there are no outstanding securities, options, warrants, calls,
rights, commitments, agreements, arrangements or undertakings of any kind (contingent or otherwise) to which the Company is a party or bound obligating
the Company to issue, deliver or sell, or cause to be issued, delivered or sold, additional limited liability interests, equity interests or other voting securities of
the Company or obligating the Company to issue, grant, extend or enter into any agreement to issue, grant or extend any security, option, warrant, call, right,
commitment, agreement, arrangement or undertaking. Except as set forth on Section 2.3(d) of the Company Disclosure Schedule, neither the Company nor its
Subsidiaries is subject to any obligation or requirement to provide funds for or to make any investment (in the form of a loan or capital contribution) to or in
any Person.

 
(e)          There are no outstanding contractual obligations of the Company to repurchase, redeem or otherwise acquire any security, limited

liability interest or other equity interest of the Company (or options to acquire any such securities, limited liability interest or other equity interest). Except as
set forth on Section 2.3(e) of the Company Disclosure Schedule, there are no stock-appreciation rights, security-based performance units, phantom stock or
other security rights or other agreements, arrangements, commitments or understandings of any character (contingent or otherwise) pursuant to which any
Person is or may be entitled to receive any payment or other value based on the revenues, earnings or financial performance, stock price performance or other
attribute of the Company or its Subsidiaries or assets or calculated in accordance therewith or to cause the Company or its Subsidiaries to file a registration
statement under the Securities Act, or which otherwise relate to the registration of any securities of the Company or its Subsidiaries.

 
(f)          Except as set forth on Section 2.3(f) of the Company Disclosure Schedule, there are no voting trusts, proxies or other agreements,

arrangements, commitments or understandings of any character to which the Company or its Subsidiaries is a party or by which the Company is bound with
respect to the issuance, holding, acquisition, voting or disposition of any security, limited liability interest or equity interest of the Company or its
Subsidiaries.
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2.4           Authority; No Conflict; Required Filings.
 
(a)          The Company has all requisite power and authority to execute and deliver this Agreement, to perform its obligations hereunder and

to consummate the Merger and other transactions contemplated hereby. The execution and delivery of this Agreement, the performance of its obligations
hereunder and the consummation of the Merger and other transactions contemplated hereby, have been duly authorized by all action on the part of the
Company and no other limited liability company proceedings are necessary.

 
(b)          This Agreement has been duly executed and delivered by the Company and constitutes a valid and binding obligation of the

Company, enforceable against it in accordance with its terms, subject only to: (i) the effects of bankruptcy, insolvency, fraudulent conveyance, reorganization,
moratorium and other similar laws relating to or affecting the enforcement of creditors’ rights generally; (ii) general equitable principles (whether considered
in a proceeding in equity or at law); (iii) an implied covenant of good faith and fair dealing; and (iv) the extent that any provision relating to indemnity and/or
contribution is contrary to law or public policy as interpreted or applied by any court or governmental agency (collectively, the “Equitable Exceptions”).

 
(c)          Except as set forth in Section 2.4(c) of the Company Disclosure Schedule, the execution and delivery of this Agreement do not,

and the performance by the Company of its obligations hereunder and the consummation of the Merger and other transactions contemplated hereby will not,
conflict with or result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation
or acceleration of any obligation or to a loss of a material benefit, or require the consent of any Person to, or result in the creation of any Liens in or upon any
of the properties or other assets of the Company or its Subsidiaries under any provision of: (i) the Company Operating Agreement or Certificate of Formation
or other equivalent organizational documents of any of its Subsidiaries; (ii) subject to the governmental filings and other matters referred to in Section 2.4(d),
any (A) Company Permit or any statute, law, ordinance or regulation (including, without limitation, regulations applicable to any ACDBE) or (B) judgment,
decree or order, in each case applicable to the Company or its Subsidiaries, or by which any of their respective properties or assets may be bound or affected;
or (iii) any loan or credit agreement, note, bond, mortgage, indenture, contract, agreement, lease or other instrument or obligation to which the Company or its
Subsidiaries is a party or by which any of their respective properties or assets may be bound or affected.

 
(d)          Except for the filing of the Certificate of Merger with the Secretary of State of the State of Delaware in accordance with the

Delaware LLC Act or as set forth in Section 2.4(d) of the Company Disclosure Schedule, no consent, approval, order or authorization of, or registration,
declaration or filing with, any government, governmental, statutory, regulatory or administrative authority, agency, body or commission or any court, tribunal
or judicial body, including, without limitation, any body regulating activities at airports, whether federal, state, local or foreign (each, a “Governmental
Authority”) is required by or with respect to the Company or its Subsidiaries in connection with the execution and delivery of this Agreement or the
consummation of the Merger and other transactions contemplated hereby.

 
2.5           Board Approval; Required Vote.

 
(a)          The board of directors of the Company has, at a meeting duly called and held, by the vote of all directors other than Bruce

Bernstein: (i) approved and declared advisable this Agreement; and (ii) determined that the Merger and other transactions contemplated by this Agreement are
advisable, fair to and in the best interests of the Company and the Company Unitholders (the “Company Board Approval”).
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(b)          The Company Board Approval is the only vote necessary to approve and adopt this Agreement, the Merger and the other
transactions contemplated hereby and no vote of the Company Unitholders is required by the Company Operating Agreement or any applicable law.

 
2.6           Financial Statements and Information. The Company has previously delivered to Parent true, complete and correct copies of its (i) audited

balance sheet and the related audited consolidated statements of income, changes in members’ equity (deficit) and cash flow for the fiscal years ended
December 31, 2014 and 2015, and the related consolidated statements of income, changes in members’ equity, and cash flow for the year then ended (the
“Audited Financial Statements“), including in each case the notes thereto, together with the report thereon of BDO USA LLP (“BDO”), independent
certified public accountants and (ii) (A) unaudited financial statements consisting of the consolidated balance sheet of the Company as at March 31, 2016 and
the related consolidated statements of comprehensive income, changes in members’ equity (deficit) and cash flow for the three-month period then ended and
(B) unaudited financial statements consisting of the consolidated balance sheet of the Company as at June 30, 2016, and the related consolidated statements of
comprehensive income, changes in members’ equity (deficit) and cash flow for the six-month period then ended (collectively, the “Interim Financial
Statements“ and together with the Audited Financial Statements, the “Financial Statements“), which Interim Financial Statements have been reviewed by
BDO. The Financial Statements and notes (i) fairly present in all material respects the consolidated financial condition and the results of operations, changes
in members’ equity and cash flow of the Company and its Subsidiaries as of the respective dates of and for the periods referred to in such Financial
Statements, all in accordance with generally accepted accounting principles (“GAAP”), subject, in the case of the Interim Financial Statements, to normal
recurring and non-material year-end adjustments; (ii) contain and reflect all necessary adjustments, accruals, provisions and allowances for a fair presentation
of its financial condition and the results of its operations for the periods covered by such Financial Statements; and (iii) to the extent applicable, contain and
reflect adequate provisions for all reasonably anticipated liabilities for all unpaid Taxes with respect to the periods then ended and all prior periods. The
Financial Statements referred to in this Section 2.6 reflect the consistent application of such accounting principles throughout the periods involved, except as
disclosed in the notes to such Financial Statements. The balance sheet of the Company as of December 31, 2015 is referred to herein as the “Balance Sheet”
and the date thereof as the “Balance Sheet Date” and the balance sheet of the Company as of June 30, 2016 is referred to herein as the “Most Recent
Balance Sheet” and the date thereof as the “Most Recent Balance Sheet Date”.

 
2.7           Absence of Undisclosed Liabilities; Cash.

 
(a)          The Company and its Subsidiaries do not have any liabilities or obligations, whether fixed, contingent, accrued or otherwise,

liquidated or unliquidated and whether due or to become due, that would be required to be reflected on a consolidated balance sheet of the Company and its
Subsidiaries prepared in accordance with GAAP other than: (i) liabilities reflected or reserved against on the Most Recent Balance Sheet; (ii) obligations
disclosed in Section 2.7(a) of the Company Disclosure Schedule; (iii) liabilities or obligations incurred since the Most Recent Balance Sheet Date in the
ordinary course of business, consistent with past practice; and (iv) liabilities and obligations that are individually or in the aggregate in excess of $100,000.
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(b)          Section 2.7(b) of the Company Disclosure Schedule sets forth all cash of the Company and each of its Subsidiaries on a
consolidated basis as of the Most Recent Balance Sheet Date which is contractually restricted from being distributed to the Company, including, without
limitation, pursuant to any letters of credit, agreements governing any indebtedness, or pursuant to agreements with any ACDBE.

 
(c)          Neither the Company nor any of its Subsidiaries has used or accessed any cash or cash equivalents required to be reserved or

belonging to any ACDBE pursuant to agreements with any ACDBE.
 

2.8           Absence of Certain Changes or Events. Except as set forth in Section 2.8 of the Company Disclosure Schedule, since the Most Recent
Balance Sheet Date, the Company and its Subsidiaries have conducted their respective businesses only in the ordinary course of business consistent with past
practice, and there has not been: (i) any action, event or occurrence which has had, or could reasonably be expected to result in, a Company Material Adverse
Effect; (ii) any action, event or occurrence which has resulted in a loss or liability to the Company in excess of $100,000; or (iii) any other action, event or
occurrence that would have required the consent of Parent pursuant to Section 4.1 had such action, event or occurrence taken place after the execution and
delivery of this Agreement.

 
2.9           Agreements, Contracts and Commitments.

 
(a)          Section 2.9(a) of the Company Disclosure Schedule sets forth each agreement (or series of related agreements), contract or

commitment (whether written or oral) to which the Company or its Subsidiaries is a party that:
 
(i)          provides for payments to third parties which cannot be terminated by the Company without penalty or payment upon

notice of thirty (30) days or less;
 
(ii)         grants any third party rights to license, market or sell any of the Company’s or its Subsidiaries products or services;
 
(iii)        grants any third party “most favored nation” pricing status;
 
(iv)         establishes a partnership or joint venture;
 
(v)          creates, incurs, assumes or guarantees any obligation or indebtedness;
 
(vi)         creates a security interest in any material assets of the Company or its Subsidiaries, whether tangible or intangible;
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(vii)        provides for the sale of material assets of the Company or its Subsidiaries, whether tangible or intangible;
 
(viii)      provides for employment, severance or consulting;
 
(ix)         involves any officer, director, stockholder, member or Affiliate of the Company;
 
(x)          imposes upon the Company or its Subsidiaries any obligation of non-competition or non-solicitation;
 
(xi)         requires the Company or its Subsidiaries to indemnify any party thereto;
 
(xii)        could reasonably be expected to result in a Company Material Adverse Effect in the event of default or termination of

such agreement; and
 
(xiii)      any other agreement which is otherwise material to the Company and its Subsidiaries on a consolidated basis (collectively,

the “Company Material Contracts”).
 
(b)          Neither the Company nor its Subsidiaries has breached or violated, or received in writing any claim or threat that it has breached or

violated, any of the terms or conditions of any Company Material Contract in such a manner as would permit any other party thereto to cancel or terminate
the same or to collect material damages from the Company or its Subsidiaries. For purposes of this Agreement, “Affiliates” shall have the definition assigned
thereto under Rule 12b-2 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”).

 
(c)          Each Company Material Contract that has not expired or otherwise been terminated in accordance with its terms is valid, binding,

enforceable and in full force and effect and, to the knowledge of the Company, no other party to such contract is in default in any material respect.
 
(d)          The Company has delivered to Parent a true, complete and correct copy of each agreement listed in Section 2.9(a) of the Company

Disclosure Schedule.
 

2.10         Compliance with Laws. Each of the Company and its Subsidiaries has since June 30, 2012, complied with all federal, state, local and
foreign statutes, laws and regulations, including, without limitation, all statutes, laws and regulations related to the provision of services or goods in airport
locations and any ACDBE regulations, and is not in violation of, and has not received any written claim or notice of violation of, any such statutes, laws and
regulations with respect to the conduct of its business or the ownership and operation of its properties and other assets, except for such instances of non-
compliance or violation, if any, which could not reasonably be expected to result in a Company Material Adverse Effect.
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2.11         Permits.
 
(a)          Section 2.11(a) of the Company Disclosure Schedule sets forth a true, complete and correct list of all federal, state, local and

foreign governmental licenses, permits, franchises and authorizations issued to or held by the Company or its Subsidiaries (collectively, the “Company
Permits”).

 
(b)          The Company Permits are all federal, state, local and foreign governmental licenses, permits, franchises and authorizations

required for the Company and its Subsidiaries to (i) conduct their respective businesses and (ii) comply with federal, state, local and foreign statutes, laws and
regulations for conducting their respective businesses at all locations in which the Company or any of its Subsidiaries conducts business as of the date of this
Agreement.

 
(c)          Each of the Company and its Subsidiaries is in compliance in all material respects with the terms and conditions of the Company

Permits.
 
(d)          Each Company Permit is in full force and effect and no action, proceeding, revocation proceeding, amendment procedure, writ,

injunction or claim is pending or, to the knowledge of the Company, threatened, which seeks to revoke or limit any Company Permit.
 
(e)          The rights and benefits of each Company Permit will be available to the Surviving Entity and its Subsidiaries immediately after the

Effective Time on terms substantially identical to those enjoyed by the Company and its Subsidiaries immediately prior to the Effective Time, except for
Company Permits, the loss or violation of which would not cause a fine, damages or other loss in excess of $10,000 individually and $50,000 in the
aggregate.

 
2.12         Litigation.

 
(a)          Except as set forth in Section 2.12(a) of the Company Disclosure Schedule, there is no suit, action, arbitration, claim,

governmental or other proceeding (collectively, “Action“) pending or, to the knowledge of the Company, threatened, against the Company or any of its
Subsidiaries. To the knowledge of the Company, no event has occurred or circumstances exist that may give rise to, or serve as a basis for, any such Action.

 
(b)          There are no outstanding orders of any Governmental Authority and no unsatisfied judgments, penalties or awards against or

affecting the Company or any of its properties or assets.
 
(c)          There are no settlements or orders relating to any Actions previously settled or dismissed that require any payments or action to be

taken, or not to be taken, in the future.
 
(d)          Section 2.12(d) of the Company Disclosure Schedule, sets forth all correspondence between the Company and any of its

Subsidiaries and any Governmental Authority received prior to the date of this Agreement regarding any matters that have arisen as a result of an inspection
or otherwise and requesting that the Company and/or its Subsidiaries take remedial action either in its practices, location, fixtures and furnishings, or
otherwise which have not been fully resolved prior to the date hereof to the satisfaction of such Governmental Authority.
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2.13         Restrictions on Business Activities. Other than as set forth on Section 2.13 of the Company Disclosure Schedule or as contemplated by this
Agreement, there is no agreement, judgment, injunction, order or decree binding upon or otherwise applicable to the Company or its Subsidiaries which has,
or could reasonably be expected to have, the effect of prohibiting or materially impairing (i) any current business practice or activities of the Company or its
Subsidiaries; or (ii) any acquisition of any Person, property or lease by the Company or its Subsidiaries.

 
2.14         Employees.

 
(a)          Section 2.14(a) of the Company Disclosure Schedule contains a correct and complete list of all employees of the Company or any

of its Subsidiaries as of the date of this Agreement, and sets forth for each such individual the following: (i) name; (ii) title or position (including whether full
or part time); (iii) hire date; (iv) current annual base compensation rate (including hourly and overtime rate for any non-exempt employee); (v) commission,
bonus or other incentive-based compensation; (vi) a description of the benefits provided to each such individual as of the date of this Agreement; and (vii) the
amount of accrued vacation or other paid time off accrued as of the date of this Agreement. In addition, Section 2.14(a) of the Company Disclosure Schedule
contains a correct and complete list of all persons who are independent contractors of the of the Company or any of its Subsidiaries as of the date of this
Agreement, including consultants and sets forth for each such individual the following: (i) name; (ii) description of services provided; (iii) date of
engagement; and (iv) compensation.

 
(b)          As of the date hereof, the Company (i) has paid in full or accrued in full all compensation, including wages, commissions, bonuses

and accrued vacation or other paid time off, payable to employees, managers or independent contractors (including consultants) of the Company for services
performed on or prior to the date hereof; and (ii) has paid or withheld or collected from their employees the amount of all Taxes required to be withheld or
collected therefrom and have paid the same when due to the proper Governmental Authority.

 
(c)          Except as set forth in Section 2.14(c) of the Company Disclosure Schedule, the employment or services of all persons employed by

or providing services to the Company and or its Subsidiaries is terminable at will without any penalty or severance obligation on the part of the Company or
its Subsidiaries. Except as set forth in Section 2.14(c) of the Company Disclosure Schedule, there are no employment, severance pay, continuation pay,
termination or indemnification contracts between the Company and any current or former Company Unitholder, officer, director, manager, employee,
consultant or independent contractor of the Company or its Subsidiaries, and no officer of the Company or its Subsidiaries has made any written
representation, promise, or guarantee to its employees regarding the employee’s continued employment with the Company or its Subsidiaries or the terms of
any employee’s compensation.

 
(d)          To the knowledge of the Company as of the date of this Agreement, no executive or senior management or key employee of the

Company or any of its Subsidiaries has any plans to terminate employment with the Company or any of its Subsidiaries.
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(e)          Except as set forth in Section 2.14(e) of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries is a
party to or bound by any collective bargaining agreement or other Contract with a union, works council or labor organization purporting to represent any
employee of the Company or any of its Subsidiaries (collectively, “Union“), and there is not any Union representing or purporting to represent any employee
of the Company or any of its Subsidiaries. To the knowledge of the Company, except as set forth in Section 2.14(e) of the Company Disclosure Schedule, no
Union or group of employees is seeking or has sought to organize employees for the purpose of engaging in collective bargaining. To the knowledge of the
Company, there is not any threat of a strike, slowdown, work stoppage, lockout, concerted refusal to work overtime or other similar labor disruption or
dispute affecting the Company, any of its Subsidiaries or any of their respective employees. There is no unfair labor practice charge or any other action,
complaint, suit, arbitration, inquiry, proceeding or, to the knowledge of the Company, investigation pending or threatened before the National Labor Relations
Board or any other agency having jurisdiction thereof. The Company and its Subsidiaries have entered into labor peace agreements as required by any
agreement or lease to which the Company or its Subsidiaries are a party.

 
(f)          There are no complaints or other actions pending or, to the knowledge of the Company, threatened by or on behalf of any employee

or former employee of the Company or any of its Subsidiaries alleging breach of any express or implied contract. The Company and its Subsidiaries are in
compliance in all material respects with all laws relating to employment, denial of employment or employment opportunity, termination of employment,
workers’ hazardous materials, occupational health and safety including, and pay equity, including, without limitation, Title VII of the Civil Rights Act of
1964, the Civil Rights Acts of 1866, 1871, and 1991, the Age Discrimination in Employment Act, Employee Retirement Income Security Act, the Americans
With Disabilities Act of 1993, the Family and Medical Leave Act, the Equal Pay Act, Occupational Safety and Health Act, all as amended, and any other
applicable law relating to any condition of employment or employment discrimination. The Company and its Subsidiaries have not incurred any liability
arising from the misclassification of employees or independent contractors, and the Company and its Subsidiaries are in compliance in all material respects
with all applicable laws relating to employee/independent contractor classification, wages and hours, including, without limitation, the Fair Labor Standards
Act and analogous state and local laws.

 
(g)          Except as set forth in Section 2.14(g) of the Company Disclosure Schedule, there are no Actions or, to the knowledge of the

Company, threatened Actions by or before any Governmental Authority brought by or on behalf of any employee, former employee, Union or other
representative of the employees of the Company or its Subsidiaries pending, or to the knowledge of the Company, threatened, against the Company, its
Subsidiaries or any of their respective employees or directors.

 
(h)          To the knowledge of the Company, no employee or independent contractor (including consultants) of the Company or its

Subsidiaries is subject to any non-compete, nondisclosure, confidentiality, employment, consulting or similar agreements relating to, affecting or in conflict
with the present business activities of the Company or its Subsidiaries.
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(i)          Except as set forth in Section 2.14(i) of the Company Disclosure Schedule, no employee of the Company or its Subsidiaries holds a
visa issued by the United States. To the knowledge of the Company, in accordance with applicable law, each employee of the Company and its Subsidiaries
(whether employed within or outside of the United States) is authorized to work within the location at which they are employed, and has complied with all
applicable immigration and similar laws, except as would not result in a Company Material Adverse Effect.

 
(j)          The Company has furnished or made available to Parent all written policies and guidelines of the Company concerning

employment practices, working conditions, hours and other employment matters. To the knowledge of the Company, the Company is in material compliance
with all such policies and guidelines.

 
(k)          Each employee, independent contractor or consultant of the Company or any of its Subsidiaries possesses all necessary federal,

state, local and foreign licenses, franchises, permits and other governmental authorizations (collectively, “Employee Permits”), including, without limitation,
all licenses, franchises, permits and authorizations necessary to perform the services provided by such employee, independent contractor or consultant to the
Company and/or its Subsidiaries and their respective customers and clients (including, without limitation, the provision of massage therapy, barbering, nail
specialty and the practice of esthetics). The Merger and other transactions contemplated by this Agreement will not result in a default under or a breach or
violation of, or adversely affect the rights and benefits afforded by any Employee Permits. All Employee Permits are valid and in full force and effect. Each
employee, independent contractor or consultant of the Company or any of its Subsidiaries is currently in compliance therewith, and neither the Company nor
any of its Subsidiaries has received any notice that any Governmental Authority is considering challenging, revoking, canceling, restricting, conditioning or
not renewing any Employee Permit. The rights and benefits of each Employee Permit will be available to the Surviving Entity and its Subsidiaries
immediately after the Effective Time on terms substantially identical to those enjoyed by the Company and its Subsidiaries immediately prior to the Effective
Time.

 
2.15         Taxes.

 
(a)          All returns, declarations, reports, claims for refund, information returns or statements or other documents relating to all federal,

state, local, foreign and other income, gross receipts, sales, use, production, ad valorem, transfer, franchise, registration, profits, license, lease, service, service
use, withholding, payroll, employment, unemployment, estimated, excise, severance, environmental, escheat, abandoned or unclaimed property, stamp,
occupation, premium, property (real or personal), real property gains, windfall profits, customs, duties or other taxes, fees, assessments or charges of any kind
whatsoever, together with any interest, additions or penalties with respect thereto (collectively, “Taxes”), including any schedule or attachment thereto, and
including any amendment thereof (collectively “Tax Return”) required to be filed on or before the Closing Date by the Company and its Subsidiaries have
been timely filed. Such Tax Returns are true, complete and correct in all respects. Except as set forth in Section 2.15(a) of the Company Disclosure Schedule,
all Taxes due and owing by the Company and its Subsidiaries (whether or not shown on any Tax Return) have been timely paid. Neither the Company nor its
Subsidiaries is a beneficiary of any extension of time within which to file any Tax Return other than automatic extensions permitted under applicable legal
requirements, each of which is identified on Section 2.15(a) of the Company Disclosure Schedule.
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(b)          For federal and applicable state and local income tax purposes, (i) the Company is treated and has been treated since its formation
as a partnership, and (ii) except as set forth in Section 2.15(b) of the Company Disclosure Schedule, each of the Subsidiaries of the Company is and has been
treated since its formation as an entity that is disregarded from the Company. The Company does not have and is not treated for federal and applicable state
and local income tax purposes as having any equity interest in any Person other than its Subsidiaries set forth in Section 2.2(a) of the Company Disclosure
Schedule.

 
(c)          Except as set forth in Section 2.15(c) of the Company Disclosure Schedule, the Company and its Subsidiaries have withheld and/or

paid all Taxes, including payroll Taxes, required to have been withheld and/or paid in connection with amounts paid or owing to any employee, independent
contractor, creditor, customer, shareholder or other party, and complied with all information reporting and backup withholding provisions of applicable law.

 
(d)          Except as set forth in Section 2.15(d) of the Company Disclosure Schedule, no written claim has been made by any Governmental

Authority in any jurisdiction where the Company or its Subsidiaries do not file Tax Returns that it is, or may be, subject to Tax by that jurisdiction, and to the
knowledge of the Company, there is no basis for any such claim to be made.

 
(e)          No extensions or waivers of statutes of limitations have been given or requested with respect to any Taxes of the Company or its

Subsidiaries.
 
(f)          The amount of the Company’s Liability for unpaid Taxes for all periods ending on or before June 30, 2016 does not, in the

aggregate, exceed the amount of accruals for Taxes (excluding reserves for deferred Taxes) reflected on the Financial Statements. The amount of the
Company’s and its Subsidiaries’ liability for unpaid Taxes for all periods following the end of the recent period covered by the Financial Statements shall not,
in the aggregate, exceed the amount of accruals for Taxes (excluding reserves for deferred Taxes) as adjusted for the passage of time in accordance with the
past custom and practice of the Company and its Subsidiaries (and which accruals shall not exceed comparable amounts incurred in similar periods in prior
years).

 
(g)          Section 2.15(g) of the Company Disclosure Schedule sets forth:

 
(i)          the taxable years of the Company and its Subsidiaries for which examinations by the Governmental Authorities have been

completed; and
 
(ii)         those taxable years for which examinations by Governmental Authorities are presently being conducted.

 
(h)          All deficiencies asserted, or assessments made, against the Company and its Subsidiaries as a result of any Tax examinations by

any Governmental Authority have been fully paid.
 

 19  



 
 

(i)            Except as set forth in Section 2.15(g) of the Company Disclosure Schedule (referenced above), neither the Company nor any of its
Subsidiaries is a party to any Action by any Governmental Authority with respect to Taxes. To the knowledge of the Company, there are no pending or
threatened Actions by any Governmental Authorities with respect to Taxes.

 
(j)           The Company has delivered to Parent copies of all federal, state, local and foreign income, franchise and similar Tax Returns,

examination reports, and statements of deficiencies assessed against, or agreed to by, the Company and its Subsidiaries for all Tax periods ending after
December 31, 2011.

 
(k)           Except as set forth in Section 2.15(k) of the Company Disclosure Schedule, there are no Liens for Taxes (other than for Taxes not

yet due and payable or not yet delinquent) upon the assets of the Company or its Subsidiaries.
 
(l)            Neither the Company nor any of its Subsidiaries is a party to, or bound by, any Tax indemnity, Tax-sharing or Tax allocation

agreement.
 
(m)          Neither the Company nor any of its Subsidiaries is a party to, or bound by, any closing agreement as described in Code Section

7121 with any Governmental Authorities.
 
(n)          No private letter rulings, technical advice memoranda or similar agreement or rulings have been requested, entered into or issued

by any Governmental Authorities with respect to the Company or its Subsidiaries.
 
(o)          Neither the Company nor any of its Subsidiaries has liability for Taxes of any Person (other than the Company or its Subsidiaries,

as applicable) as transferee or successor, by contract (other than contracts entered into in the ordinary course of business and not primarily related to Taxes)
under any applicable law or otherwise.

 
(p)          Except as set forth in Section 2.15(p) of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries will

be required to include any item of income in, or exclude any item of deduction from, Taxable income for any Taxable period (or portion thereof) ending after
the Closing Date as a result of any (i) change in method of accounting for a Taxable period ending on or prior to the Closing Date;(ii) installment sale or open
transaction disposition made on or prior to the Closing Date; (iii) prepaid amount received on or prior to the Closing Date; or (iv) election under Code Section
108(i).

 
(q)          Neither the Company nor any of its Subsidiaries is, and has been, a party to, or a promoter of, a “reportable transaction” within the

meaning of Section 6707A(c)(1) of the Internal Revenue Code of 1986, as amended (the “Code”) and Treasury Regulations Section 1.6011 4(b).
 
(r)           Neither the Company nor any of its Subsidiaries has entered into a gain recognition agreement pursuant to Treasury Regulations

Section 1.367(a)-8.
 
(s)          Neither the Company nor any of its Subsidiaries has transferred an intangible the transfer of which would be subject to the rules of

Section 367(d) of the Code.
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(t)          Except as set forth in Section 2.15(t) of the Company Disclosure Schedule, the Company and each of its Subsidiaries has collected
all sales and use Taxes required to be collected, and has remitted, or will remit on a timely basis, such amounts to the appropriate governmental authorities, or
has been furnished properly completed exemption certificates and has maintained all such records and supporting documentation in the manner required by all
applicable sales and use Tax statutes and regulations.

 
2.16         Employee Benefit Plans.

 
(a)          Section 2.16(a) of the Company Disclosure Schedule contains a true and complete list of each pension, benefit, retirement,

compensation, profit-sharing, deferred compensation, incentive, performance award, phantom equity, stock or stock-based, change in control, retention,
severance, welfare, health, life, disability, cafeteria, flexible spending, vacation, paid time off, fringe-benefit and other similar compensatory agreement, plan,
policy, program or arrangement (and any amendments thereto), in each case whether or not reduced to writing and whether funded or unfunded, including
each “employee benefit plan” within the meaning of Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”) whether
or not tax-qualified and whether or not subject to ERISA, which is or has been maintained, sponsored, contributed to, or required to be contributed to by the
Company or any of its Subsidiaries for the benefit of any current or former employee, officer, director, retiree, independent contractor or consultant of the
Company or its Subsidiaries or any spouse or dependent of such individual, or under which the Company or its Subsidiaries has or may have any liability (as
listed on Section 2.16(a) of the Company Disclosure Schedule, each, a “Benefit Plan”).

 
(b)          With respect to each Benefit Plan, the Company has made available to Parent accurate, current and complete copies of each of the

following: (i) where the Benefit Plan has been reduced to writing, the plan document together with all amendments; (ii) where the Benefit Plan has not been
reduced to writing, a written summary of all material plan terms; (iii) where applicable, copies of any adoption agreements, trust agreements, other funding
arrangements, custodial agreements, insurance policies and contracts, administration agreements, investment management or investment advisory agreements,
or other similar agreements; (iv) the most recent summary plan description and any summaries of material modifications thereto; (v) employee handbooks and
any other written material communications relating to any Benefit Plan; (vi) in the case of any Benefit Plan that is intended to be qualified under Section
401(a) of the Code, a copy of the most recent determination, opinion or advisory letter from the Internal Revenue Service; (vii) in the case of any Benefit Plan
for which a Form 5500 is required to be filed, a copy of the filed Form 5500 for each of the prior three plan years, with schedules attached; ; (viii) the results
of the coverage, non-discrimination and other qualification related tests under the Code for each of the two most recent plan years and any documents related
to any required corrective actions taken by the Company; and (ix) copies of material notices, letters or other correspondence from or with any Governmental
Authority, including, without limitation, any petition filed. Neither the Company nor any of its Subsidiaries is and has ever been (i) a member of a “controlled
group of corporations,” under “common control” or an “affiliated service group” within the meaning of Code Section 414(b), (c) or (m), or (ii) required to be
aggregated under Section 414(o) of the Code or (iii) under “common control,” within the meaning of Section 4001(a)(14) of ERISA, or any regulations
promulgated or proposed under any of the foregoing Sections, in each case with any other entity (an “ERISA Affiliate”). None of the Benefit Plans is and the
Company, its Subsidiaries and their respective ERISA Affiliates have not, at any time during the last six years, sponsored, contributed to or been obligated to
contribute to: (i) a “defined benefit plan” as defined in ERISA Section 3(35); (ii) a pension plan subject to the funding standards of ERISA Section 302 or
Code Section 412; (iii) a “multiemployer plan” as such term is defined in ERISA Section 3(37) or Code Section 414(f); (iv) a “multiple employer plan”
subject to Sections 4063 and 4064 of ERISA; or (v) a multiple employer welfare arrangement within the meaning of ERISA Section 3(40).
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(c)          Each Benefit Plan has been established, administered and maintained in all material respects in accordance with its terms, in
compliance with applicable law and all relevant regulatory and administrative requirements. Each Benefit Plan that is intended to be qualified within the
meaning of Section 401(a) of the Code is so qualified and has received a favorable determination or opinion letter as to its qualification, or with respect to a
prototype plan, can rely on an opinion letter from the Internal Revenue Service to the prototype plan sponsor. To the knowledge of the Company, nothing has
occurred that would reasonably be expected to cause the loss of such qualification. There are no filings, petitions or applications pending with respect to the
Benefit Plans with the IRS, the U.S. Department of Labor or any other Governmental Authority.

 
(d)          No Company Benefit Plan is any of the following: (1) a plan subject to Section 302 or Title IV of ERISA or Section 412 of the

Code; (2) a “multiemployer plan” (as defined under Section 3(37) of ERISA) or a collectively bargained plan subject to Section 413 of the Code; (3) a “single
employer plan” (as defined under Section 4001(a)(15) of ERISA) that could result in liability for the Company under Section 4063 or 4064 of ERISA (i.e., a
multiple-employer plan); (4) a self-insured “group health plan” (as defined under Section 5000(b)(1) of the Code) not covered by a stop-loss insurance policy,
other than a health reimbursement arrangement, health savings account, flexible spending arrangement, or similar plan; (5) a “voluntary employees’
beneficiary association” (as defined under Section 501(c)(9) of the Code); (6) a plan that provides health or welfare benefits to any former employee of the
Company beyond the minimum requirements of applicable law, including Section 4980B of the Code.

 
(e)          Except as required by applicable law, no provision of any Benefit Plan or collective bargaining agreement could reasonably be

expected to result in any limitation on Parent or any of its Affiliates from amending or terminating any Benefit Plan.
 
(f)          There is no pending or, to knowledge of the Company, threatened Action relating to a Benefit Plan (other than routine claims for

benefits), and no Benefit Plan has within the three years prior to the date hereof been the subject of an examination or audit by a Governmental Authority or
the subject of an application or filing under or is a participant in, an amnesty, voluntary compliance, self-correction or similar program sponsored by any
Governmental Authority.

 
(g)          None of the Company, its Subsidiaries nor any other “disqualified person” or “party in interest,” as defined in Section 4975 of the

Code and Section 3(14) of ERISA, respectively, has engaged in any “prohibited transaction,” as defined in Section 4975 of the Code or Section 406 of ERISA
(which is not otherwise exempt), with respect to any Benefit Plan, nor, to the knowledge of the Company, have there been any fiduciary violations under
ERISA that could subject the Company or its Subsidiaries (or any of their respective employees) to any material penalty or tax under Section 502(i) of ERISA
or Section 4975 of the Code.
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(h)          As of the date hereof and as of the Closing Date, all contributions, premiums and other payments due or required to be paid to (or
with respect to) each Benefit Plan have been timely paid, or if not yet due, have been accrued as a liability on the Company’s balance sheet to the extent
required by GAAP.

 
(i)           Except as set forth in Section 2.16(i) of the Company Disclosure Schedule, neither the execution and delivery of this Agreement

nor the approval or consummation of the transactions contemplated herein will (either alone or in conjunction with any other event) (i) result in any payment
becoming due to any employee of the Company or its Subsidiaries, (ii) increase any payments or benefits otherwise payable under any Benefit Plan, (iii)
result in the acceleration of the time of payment, funding or vesting of any payments or benefits under any Benefit Plan, (iv) result in the forgiveness in whole
or in part of any outstanding loans made by the Company or its Subsidiaries to any Person, or (v) result in any compensation payable to any individual in
connection with the transactions contemplated herein being nondeductible to the Company or its Subsidiaries under Section 280G of the Code or subject to
the excise tax imposed by Section 4999 of the Code. Neither the Company nor any of its Subsidiaries has any obligation to any Person to provide any
indemnification, “gross up” or similar payment to any Person in the event any excise tax is imposed on such person under Code Sections 409A or 4999 or
similar state laws.

 
(j)           With respect to each Benefit Plan that is a “nonqualified deferred compensation plan” within the meaning of Code Section

409A(d)(1) that is subject to Code Section 409A, the written terms of the Benefit Plan have at all times since January 1, 2009 been in compliance in all
material respects with Code Section 409A and the Benefit Plan has been operated in material compliance (or with respect to periods prior to January 1, 2009,
in good faith compliance) with Code Section 409A and its applicable regulations.

 
2.17         Tangible Assets.

 
(a)          Each of the Company and its Subsidiaries owns or leases all tangible assets necessary for the conduct of its businesses as currently

conducted. Such tangible assets, taken as a whole, are in a good state of maintenance and repair, free from material defects and in good operating condition
(subject to normal wear and tear) and are suitable for the purposes for which they presently are used.

 
(b)          The tangible assets owned or leased by the Surviving Entity and its Subsidiaries, together with its intangible assets, as the date

hereof, are adequate to conduct the business and operations of the Surviving Entity and its Subsidiaries as currently conducted by the Company.
 
2.18         Real Property Leases.

 
(a)          Neither the Company nor any of its Subsidiaries owns any real property.
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(b)          Section 2.18(b) of the Company Disclosure Schedule sets forth all real property leases or subleases or license agreements for the
use of real property to or by the Company or its Subsidiaries, including the term of such lease, any extension and expansion options and the rent payable
under it (collectively, “Leased Real Property”). The Company has delivered to the Parent true, complete and correct copies of the leases and subleases (as
amended to date) listed in Section 2.18(b) of the Company Disclosure Schedule. With respect to each agreement listed in Section 2.18(b) of the Company
Disclosure Schedule:

 
(i)          the agreement is legal, valid, binding, enforceable and in full force and effect;
 
(ii)         except as set forth in Section 2.18(b)(ii) of the Company Disclosure Schedule, neither the Company nor its Subsidiaries

nor, to the knowledge of the Company, any other party, is in breach or violation of, or default under, any such agreement, or has received any written notice of
a violation or default under any provision of any such agreement, and no event has occurred, is pending or, to the knowledge of the Company, is threatened,
which, after the giving of notice, with lapse of time, or otherwise, would constitute a breach or default by the Company or its Subsidiaries or, to the
knowledge of Company, any other under such agreement;

 
(iii)        neither the Company nor its Subsidiaries has assigned, transferred, conveyed, mortgaged, deeded in trust or encumbered

any interest in any lease, sublease or license;
 
(iv)         there are no Liens (other than Permitted Liens), easements, covenants or other restrictions applicable to the real property

subject to such lease, except for recorded easements, covenants and other restrictions which do not materially impair the intended use or the occupancy by the
Company or its Subsidiaries of the property subject thereto; for purposes of this Agreement, “Permitted Liens” means (i) Liens of carriers, warehousemen,
mechanics, laborers, materialmen, landlords, vendors, workmen and operators arising by operation of law in the ordinary course of business consistent with
past practices securing amounts that are not delinquent, and (ii) Liens for Taxes not yet due and payable or not yet delinquent.

 
(v)          (A) the Company and its Subsidiaries have not been disturbed in their possession or quiet enjoyment of the leased

premises under any lease and (B) there are neither any landlord, nor any tenant disputes under any lease that would adversely affect the current use,
occupancy or value of any lease;

 
(vi)         there are no leasing, broker’s or finder’s commissions or compensation of any kind unpaid with respect to any lease, or

any unpaid installments thereof on account of any leasing commissions heretofore earned, and no leasing, broker’s or finder’s commissions will be payable in
connection with any assignment or deemed assignment of any lease with respect to any lease;

 
(vii)        the leased premises under any lease have not suffered any material damage by fire or other casualty which has not been

completely restored or repaired;
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(viii)      there are no pending, or to the knowledge of the Company, threatened condemnation or expropriation proceedings,
lawsuits or administrative actions relating to any lease that would materially adversely affect the current use, occupancy or value of any lease;

 
(ix)         neither the Company nor any of its Subsidiaries have received any notice of any extraordinary assessment to be imposed

against the leased premises under any lease or payable by the Company and/or any of its Subsidiaries with respect to any of the leased premises under any
lease;

 
(x)          neither the Company nor any of its Subsidiaries have received any written notice and have no knowledge of any current

default by the landlords under any mortgage or other Lien (other than Permitted Liens) that is superior with respect to the leased premises under any lease that
has not been cured; and

 
(xi)         since February 23, 2012, neither the Company nor any of its Subsidiaries has ever paid a transfer fee, excess rent or any

other consideration to a lessor/sublessor related to a change of control, transfer, or assignment of any lease.
 
(c)          Section 2.18(c) of the Company Disclosure Schedule sets forth all current breaches, defaults or violations by the Company or any

of its subsidiaries under any Leased Real Property.
 
(d)          The Company and each of its Subsidiaries is in full compliance with all requirements under any Leased Real Property related to

participation by an ACDBE.
 
2.19         Insurance.

 
(a)          Section 2.19(a) of the Company Disclosure Schedule sets forth each insurance policy (including, without limitation, fire, theft,

casualty, general liability, workers compensation, business interruption, environmental, product liability and automobile insurance policies and bond and
surety arrangements) to which the Company or its Subsidiaries is a party as of the date of this Agreement (the “Company Insurance Policies”). The
Company Insurance Policies are in full force and effect. All premiums due and payable under the Company Insurance Policies have been paid on a timely
basis and the Company and its Subsidiaries are in compliance in all material respects with all other terms thereof. True, complete and correct copies of the
Company Insurance Policies have been made available to Parent.

 
(b)          Section 2.19(b) of the Company Disclosure Schedule sets forth all pending or threatened litigation as of the date of this Agreement

for which an insurance claim has been made. There are no claims pending as to which coverage has been questioned, denied or disputed under any of the
Company Insurance Policies. With respect to the Company Insurance Policies, neither the Company nor any of its Subsidiaries has received a written notice
from any insurance carrier that: (i) such insurance will be canceled or that coverage thereunder will be reduced or eliminated; or (ii) premium costs with
respect to such insurance will be increased by more than 5%, other than premium increases in the ordinary course of business.
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2.20         Intellectual Property.
 
(a)          “Intellectual Property” means all of the following arising, pursuant to the laws of any jurisdiction throughout the world, that is

owned by the Company or its Subsidiaries (the “Company Intellectual Property”), and that in which the Company or its Subsidiaries holds exclusive or
non-exclusive rights or interests granted by written license from other Persons, including the Company Unitholders, excluding any licenses for commercially
available or “off the shelf software” having an annual value of less than $50,000 (the “Licensed Intellectual Property”):

 
(i)          trademarks, service marks, trade names, brand names, logos, trade dress and other proprietary indicia of goods and

services, whether registered or unregistered, and all registrations and applications for registration of such trademarks, including intent-to-use applications, all
issuances, extensions and renewals of such registrations and applications and the goodwill connected with the use of and symbolized by any of the foregoing;

 
(ii)         internet domain names, whether or not trademarks, registered in any top-level domain by any authorized private registrar

or Governmental Authority;
 
(iii)        original works of authorship in any medium of expression, whether or not published (including, without limitation, all

contributor content), all copyrights (whether registered or unregistered), all registrations and applications for registration of such copyrights, and all issuances,
extensions and renewals of such registrations and applications;

 
(iv)         trade secrets, confidential information, formulas, designs, devices, technology, know-how, research and development,

inventions, customer lists, methods, processes, software, data, compositions and other trade secrets, whether or not patentable;
 
(v)          all design, plant and utility patents, letters patent, utility models, pending patent applications and provisional applications

and all issuances, divisions, continuations, continuations-in-part, reissues, extensions, reexaminations and renewals of such patents and applications; and
 
(vi)         social media and messaging accounts, including, without limitation, those hosted on facebook.com, twitter.com.

youtube.com, Instagram.com, linkedin.com, vine.co, snapchat.com, pinterest.com, plus.google.com, tumblr.com, whether or not using trademarks, service
marks, trade names, brand names, logos, trade dress or other proprietary indicia of goods and services.

 
(b)          Section 2.20(b) of the Company Disclosure Schedule sets forth a true, complete and correct list of all Company Intellectual

Property and all Licensed Intellectual Property. The Company and its Subsidiaries exclusively own all right, title and interest in and to the Company
Intellectual Property, or have the right to use the Licensed Intellectual Property pursuant to a written license agreement, free and clear of Liens (other than
Permitted Liens). To the Company’s knowledge, the Company and each of its Subsidiaries is in full compliance with all legal requirements applicable to the
Company Intellectual Property and the Company’s ownership and use thereof. None of the Company Intellectual Property is the subject of any pending or, to
the knowledge of the Company, threatened suit, action or proceeding. None of the Company Intellectual Property is subject to any outstanding injunction,
judgment, final order or settlement. No written allegation of invalidity has been received by the Company relating to the Company Intellectual Property.
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(c)          Except as set forth on Section 2.20(c) of the Company Disclosure Schedule, neither the Company nor its Subsidiaries is a party to
any license, sublicense or other agreement that provides any revenue to the Company or any Subsidiary or that contains any obligations or potential liabilities
on the Company or its Subsidiaries. With respect to each agreement listed in Section 2.20(c) of the Company Disclosure Schedule, neither the Company nor
its Subsidiaries nor, to the knowledge of the Company, any other party, is in material breach or violation of, or default under, any such agreement, or has
received any written notice of a violation of or default under any provision of any such agreement, and the Company is not aware of any event that has
occurred, is pending or is threatened, which, after the giving of notice, with lapse of time, or otherwise, would constitute a breach or default by the Company
or its Subsidiaries or, to the knowledge of Company, any other party under such agreement.

 
(d)          The Company and its Subsidiaries comply in all material respects with all U.S., state, foreign and multinational laws (including the

Children’s Online Privacy Protection Act and California Civil Code section 1798.81.5 and the California Online Privacy Protection Act), and their own
published, posted and internal agreements and policies (which are in conformance with reputable industry practice) (“Privacy Laws”) with respect to
information that can be used to specifically identify a natural person (including, without limitation, name, address, telephone number, electronic mail address,
social security number, bank account number or credit card number), sensitive personal information and any special categories of personal information
regulated under or covered under any Privacy Laws (“Personal Information”), whether any of same is accessed or used by the Company or any of its
business partners.

 
(e)          Neither the Company nor any of its Subsidiaries has experienced or been notified of a data breach involving payment card

information in the last three (3) years.
 
(f)          The Company posts all policies with respect to its collection, use, and disclosure of Personal Information on its websites to the

extent required by, and in conformance with Privacy Laws. The Company does not use, collect, or receive any Personal Information or sensitive non-
personally identifiable information and does not become aware of the identity or location of, or identify or locate, any particular customers as a result of any
receipt of such Personal Information, except in accordance with the Company’s privacy policies.

 
(g)          To the knowledge of the Company, Persons with whom the Company and its Subsidiaries have contractual relationships have not

materially breached any agreements or any Privacy Laws pertaining to Personal Information and to non-personally identifiable information (including,
without limitation, Privacy Laws regarding spyware and adware).

 
(h)          Section 2.20(h) of the Company Disclosure Schedule identifies and describes each distinct electronic or other database containing

(in whole or in part) Personal Information maintained by the Company and its Subsidiaries, the types of Personal Information in each such database and the
means by which the Personal Information was collected. The Company and its Subsidiaries have adopted and maintained reasonable security policies with
respect to each such database. To the knowledge of the Company, no breach or violation of any such security policy by the Company or its Subsidiaries has
occurred or is threatened, and there has been no unauthorized or illegal use of or access to any of the data or information in any of such databases, including
the Personal Information.
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(i)          All computer hardware, software and information technology systems used or relied upon by the Company and its Subsidiaries in
the conduct of their respective businesses (the “Company Systems”) are reasonably sufficient for the current needs of their respective businesses, and the
Company and its Subsidiaries have adopted commercially reasonable disaster recovery and business continuity procedures. In the last three (3) years, there
has not been any material failure with respect to any of the Company Systems that has not been remedied or replaced.

 
2.21         [Reserved]

 
2.22         Environmental Laws. Except as set forth on Schedule 2.22 of the Company Disclosure Schedule, the Company and its Subsidiaries are not

in violation of any applicable Environmental Laws, and no material expenditures are or will be required in order to comply with any applicable
Environmental Laws. There are no, and there have not been any, Environmental Claims filed, pending or, to the knowledge of the Company, threatened,
against the Company or its Subsidiaries (or to the knowledge of the Company, against the owner of any Leased Real Property), and, to the knowledge of the
Company, there are no facts, circumstances or conditions that would be expected to result in or be the basis of any Environmental Claims or to prevent or
limit continued compliance by the Company and its Subsidiaries with Environmental Laws. For purposes of the preceding sentence, “Environmental
Claims” shall mean claims, demands, disputes, notices of noncompliance or violations, allegations, requests for information, citations, summons’,
complaints, or any administrative, regulatory, or judicial Actions, penalties, fines or Liens, suits, directives, obligations, encumbrances, proceedings,
investigations, or requests for information by any person alleging potential liability arising out of, based on or resulting from: (a) the presence, use,
generation, management, storage, manufacture, processing, treatment, transportation, disposal or release into the environment, of any Hazardous Materials at
any location, whether or not owned by the Company or its Subsidiaries; (b) any actual or alleged noncompliance with or violation of any Environmental Law
or any term or condition of any approval or permit required pursuant to any Environmental Law; or (c) any and all claims by any person under Environmental
Law seeking damages, contribution, indemnification, cost recovery, compensation or injunctive relief resulting from the presence of, release of or exposure to
any Hazardous Materials. There are no liabilities of, or in any way relating to, the business of the Company or its Subsidiaries, of any kind whatsoever,
whether accrued, contingent, absolute, determined, determinable or otherwise, arising under or relating to any Environmental Law, and there is no currently or
formerly existing condition, situation or set of circumstances which would reasonably be expected to result in any such liability. No Hazardous Materials are
used or have been used, stored, or disposed of by the Company, its Subsidiaries or, to the knowledge of the Company, by any other Person on any property
owned, leased or used by the Company and its Subsidiaries. For the purposes of this Section 2.22, “Environmental Laws” shall mean all applicable statutes,
laws and regulations concerning pollution, protection of the environment, and occupational health and safety with respect to exposure to Hazardous Materials,
and “Hazardous Materials” shall mean (a) materials which are listed or otherwise defined as “hazardous” or “toxic” under any applicable Environmental
Laws, including any petroleum products or nuclear materials.
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2.23         Certain Business Practices. Neither the Company, its Subsidiaries nor, to the knowledge of the Company, any director, officer, employee or
agent of the Company or any of the Company’s Subsidiaries has: (i) used any funds for unlawful contributions, gifts, entertainment or other unlawful
payments relating to political activity; (ii) made any unlawful payment to any foreign or domestic government official or employee or to any foreign or
domestic political party or campaign or violated any provision of the Foreign Corrupt Practices Act of 1977, as amended; or (iii) made any other unlawful
payment.

 
2.24         Websites. The websites, URLs and domain names listed in Section 2.24 of the Company Disclosure Schedule are all of the websites, URLs

and domain names used or owned by the Company or its Subsidiaries. No website, URL or domain name owned by the Company or its Subsidiaries other
than those listed in Section 2.24 of the Company Disclosure Schedule contain the term “xpresspa” or any other terms substantially similar thereto.

 
2.25         Interested Party Transactions. Except as set forth in Section 2.25 of the Company Disclosure Schedule, none of the Company’s or any of

its Subsidiaries’ members, managers or officers nor, to the knowledge of the Company, any of their respective Affiliates or members of their immediate
family (i) is or has been a party to any agreement, contract, commitment or transaction with the Company or any of its Subsidiaries (other than at-will
employment arrangements) or has any interest in any property, real or personal, tangible or intangible (including, without limitation, Company Intellectual
Property), used in or pertaining to the business of the Company or any of its Subsidiaries, in each instance, except for the ordinary rights of a member, (ii) is
or has been the direct or indirect owner of an interest in any Person that is a present competitor, supplier or customer of the Company or any of its
Subsidiaries, (iii) receives income from any source which should properly accrue to the Company or any of its Subsidiaries, or (iv) is the obligor with respect
to any receivable or other obligation or commitment to the Company or any of its Subsidiaries. Except as set forth in Section 2.25 of the Company Disclosure
Schedule, neither the Company nor any of its Subsidiaries is a guarantor or otherwise liable for any actual or potential liability, whether direct or indirect, of
any of its Affiliates.

 
2.26         Books and Records. Except as set forth on Schedule 2.26 of the Company Disclosure Schedule, the books and records of the Company and

each of its Subsidiaries contains true, complete and correct records of all actions taken at any meetings of the Company Unitholders or its Subsidiaries, board
of directors or any committee thereof and of all written consents in lieu of the holding of any such meeting. The books and records of the Company and its
Subsidiaries accurately reflect in all material respects the assets, liabilities, business, financial condition and results of operations of the Company or such
Subsidiary and have been maintained in accordance with good business and bookkeeping practices.

 
2.27         Brokers. No broker, financial advisor, investment banker or other Person is entitled to any fee, commission or expense reimbursement in

connection with the Merger or other transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Company.
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2.28         Inventory.
 
(a)          All inventory of the Company and its Subsidiaries, whether or not reflected in the Most Recent Balance Sheet, consists of a quality

and quantity usable and salable in the ordinary course of business consistent with past practice, except for items that are or have become obsolete, damaged,
or defective in the ordinary course of business consistent with past practices and items that have been written off or written down to fair market value or for
which adequate reserves have been established. All such inventory is owned by the Company and its Subsidiaries free and clear of all Liens (other than
Permitted Liens), and no inventory is held on a consignment basis. The quantities of inventory (whether raw materials, work-in-process or finished goods),
taken as a whole, are not excessive, but are reasonable in the present circumstances of the Company and its Subsidiaries.

 
2.29         Product Recalls. Except as set forth in Section 2.29 of the Company Disclosure Schedule, during the past two years there has been no

recall or withdrawal (in each case, whether voluntary or otherwise) of any product produced or sold by the Company or any of its Subsidiaries or other similar
federal, state or private action with respect to any such product.

 
2.30         Suppliers. Section 2.30 of the Company Disclosure Schedule lists the ten largest suppliers of the Company and its Subsidiaries on the basis

of cost of goods or services purchased for each of the fiscal years ended December 31, 2015 and December 31, 2014 and the six-month period ended June 30,
2016 (the “Material Suppliers”), in each case showing the approximate total purchases from each such supplier during each such period. Except as set forth
in Section 2.30 of the Company Disclosure Schedule, since the Most Recent Balance Sheet Date, no supplier listed in Section 2.30 of the Company
Disclosure Schedule has ceased or decreased by more than 5%, or to the knowledge of the Company intends, on an aggregate basis, to cease or decrease by
more than 5%, supplying any materials, products or services to the Company or any of its Subsidiaries. Except as set forth in Section 2.30 of the Company
Disclosure Schedule, since the Most Recent Balance Sheet Date, no carrier has refused, notified the Company in writing of its intent to refuse, or to the
knowledge of the Company, threatened to refuse to ship products of the Company or any of its Subsidiaries.

 
2.31         Trade Controls. Except as provided in Section 2.31 of the Company Disclosure Schedule, and except for such matters as would not have a

Company Material Adverse Effect, since June 30, 2012:
 

(a)          The Company and each of its Subsidiaries has complied with all applicable export controls, sanctions and customs laws and has not
received from any Governmental Authority any written notice indicating an intent to conduct an investigation or take other enforcement action.

 
(b)          The Company and each of its Subsidiaries has paid all applicable customs duties and fees on entries of imported merchandize and has not

received any written notice of deficiency or of intent to conduct a focused assessment or other audit.
 

2.32         ACDBE Compliance. Except as set forth in Section 2.32 of the Company Disclosure Schedule, the Company and its Subsidiaries have
complied with all laws, rules and regulations governing ACDBEs and joint ventures with ACDBEs and any representations or certifications made to any
landlord, airport or other Governmental Authority with respect to ACDBE status or any joint venture with an ACDBE. Neither the Company nor any of its
Subsidiaries has received from any Governmental Authority any written notice indicating an intent to conduct an investigation or take other enforcement
action with respect to the foregoing.
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2.33         Proxy Statement. The information regarding the Company and the Company Subsidiaries supplied by the Company in writing for inclusion
in the Registration Statement (and any amendment or supplement thereto), at the time that the Registration Statement (and any amendment or supplement
thereto) is declared effective by the SEC and at the time the Parent Annual Meeting (or any adjournment or postponement thereof) is held, will not contain
any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein
regarding the Company and its Subsidiaries, in light of the circumstances under which they were made, not misleading. Without limiting the foregoing, the
representations and warranties contained in this Section 2.33 will not apply to statements or omissions included in the Registration Statement (and in each
case, any amendment or supplement thereto) based upon information regarding Parent supplied to the Company in writing by Parent for use therein.

 
2.34         No Other Representations and Warranties. The Company acknowledges and agrees that, (a) except for the representations and warranties

set forth in Article III or any certificate or schedule delivered in connection with the Closing pursuant hereto, neither Parent nor any of its officers, employees,
agents or representatives makes or has made (and the Company has not relied upon) any other express or implied representation or warranty with respect to
Parent or the transactions contemplated by this Agreement, and (b) Parent hereby disclaims all liability and responsibility for any representation, warranty,
projection, forecast, statement, or information made, communicated, or furnished (orally or in writing) Parent or any of its representatives (including any
opinion, information, projection, or advice that may have been or may be provided to the Company by any director, officer, employee, agent, consultant, or
representative of the Company) other than the representations and warranties expressly set forth in Article III or any certificate or schedule delivered in
connection with the Closing pursuant hereto.
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ARTICLE III
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

 
Parent, on behalf of itself and its Subsidiaries, represents and warrants to the Company that the statements contained in this Article III are true,

complete and correct. As used in this Agreement, a “Parent Material Adverse Effect” means any change, event or occurrence that has a material adverse
effect on the condition (financial or otherwise), business, operations, properties, assets or liabilities of the Parent and its Subsidiaries, taken as a whole;
provided, that, none of the following, in and of itself or themselves, nor any effect arising out of or resulting from the following shall constitute or be taken
into account in determining whether a Parent Material Adverse Effect has occurred or may, would or could occur: (A) changes, events, occurrences or effects
generally affecting the economy or financial, credit, banking, currency, commodities or capital markets generally in the United States or other countries or
regions, including changes in currency exchange rates, interest rates, monetary policy or inflation; (B) changes, events, occurrences or effects generally
affecting the industries in which the Parent and its Subsidiaries conduct operations; (C) changes or prospective changes in law, in applicable regulations of
any Governmental Authority, in United States generally accepted accounting principles or other applicable accounting standards or changes or prospective
changes in the interpretation or enforcement of any of the foregoing, or any changes or prospective changes in general legal, regulatory or political conditions;
(D) any act of God or other calamity, national or international, political or social conditions (including the engagement by any country in hostilities, whether
commenced before or after the date hereof, and whether or not pursuant to the declaration of a national emergency or war), or the occurrence of any military
or terrorist attack (E) the negotiation, execution, announcement or performance of this Agreement or the consummation of the transactions contemplated by
the Agreement, including the impact thereof on relationships, contractual or otherwise, with customers, suppliers, distributors, partners, employees or
regulators; (F) any action taken by the Parent or its Subsidiaries that is required by this Agreement or taken at Company’s written request, or the failure to
take any action by the Parent or its Subsidiaries if that action is prohibited by this Agreement; or (G) any change resulting or arising from the identity of, or
any facts or circumstances relating to the Company or its Subsidiaries or their respective Affiliates. Whenever a representation or warranty made by the
Parent herein refers to the “knowledge of the Parent,” or words to such effect, such knowledge shall be deemed to consist only of the actual knowledge of the
executive officers of the Parent or Merger Sub.

 
3.1           Organization. Each of Parent and Merger Sub is duly organized, validly existing and in good standing under the laws of the jurisdiction of

its organization.
 
3.2           Power and Authorization. The execution, delivery and performance by each of Parent and Merger Sub of this Agreement and the

consummation of the transactions contemplated hereby are within the power and authority of each of Parent and Merger Sub and have been duly authorized
by all necessary action on the part of each of Parent and Merger Sub and no other corporate proceedings are necessary other than, with respect to the Merger,
the approval and adoption of this Agreement by the affirmative vote of the holders of a majority of the outstanding shares of Parent Common Stock (the
“Parent Stockholder Approval”). This Agreement (a) has been duly executed and delivered by each of Parent and Merger Sub and (b) is a legal, valid and
binding obligation of each of Parent and Merger Sub, enforceable against each of them in accordance with its terms, subject only to the Equitable Exceptions.

 
3.3           Authorization of Governmental Authorities. Except for any filings required by the SEC or NASDAQ, no action by (including any

authorization, consent or approval), or in respect of, or filing with, any Governmental Authority is required for, or in connection with, the valid and lawful (a)
authorization, execution, delivery and performance by each of Parent and Merger Sub of this Agreement or (b) the consummation of the transactions
contemplated hereby by each of Parent and Merger Sub.
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3.4           Noncontravention. Neither the execution, delivery and performance by Parent or Merger Sub of this Agreement nor the consummation of
the transactions contemplated hereby will: (a) assuming the filings with the SEC contemplated hereby, violate any provision of law applicable to Parent or
Merger Sub; (b) result in a breach or violation of, or default under, any contractual obligation of the Parent or Merger Sub; (c) require any action by
(including any authorization, consent or approval) or in respect of (including notice to), any Person under any contractual obligation; or (d) result in a breach
or violation of, or default under, the amended and restated certificate of incorporation of Parent (the “Restated Parent Certificate”) or bylaws of Parent (the
“Parent Bylaws”).

 
3.5           No Brokers. Neither Parent nor Merger Sub has any liability of any kind to any broker, finder or agent with respect to the transaction

contemplated hereby for which the Company or the Company Unitholders could be liable, and Parent agrees to satisfy in full any such liability incurred by
Parent or Merger Sub to any broker, finder, agent or other Person.

 
3.6           SEC Filings; Financial Statements.

 
(a)          Since January 1, 2015, Parent has timely filed (including any extension permitted under the SEC’s rules) or otherwise furnished (as

applicable) all registration statements, prospectuses, forms, reports, definitive proxy statements, schedules, statements and documents required to be filed or
furnished by it under the Securities Act or the Exchange Act, as the case may be, together with all certifications required pursuant to the Sarbanes-Oxley Act
of 2002 (the “Sarbanes Oxley Act”). As of their respective filing dates, the forms, reports and documents required to be filed by Parent with the SEC since
January 1, 2015, including, without limitation, all exhibits required to be filed therewith (the “Parent SEC Reports”) (i) did not (or with respect to Parent
SEC Reports filed after the date hereof, will not) contain any untrue statement of any material fact or omit to state a material fact required to be stated therein
or necessary in order to make the statements made therein, in light of the circumstances under which they were made, not misleading and (ii) complied (or
will comply) in all material respects with the applicable requirements of the Exchange Act or the Securities Act, as the case may be, the Sarbanes-Oxley Act
and the applicable rules and regulations of the SEC under each of those statutes, rules, and regulations.

 
(b)          All of the audited financial statements and unaudited interim financial statements of Parent included in the Parent SEC Reports (i)

have been or will be, as the case may be, prepared from, are in accordance with, and accurately reflect the books and records of Parent in all material respects,
(ii) have been or will be, as the case may be, prepared in accordance with GAAP applied on a consistent basis during the periods involved (except as may be
indicated in the notes thereto or, in the case of interim financial statements, for normal and recurring year-end adjustments that are not material in amount or
nature and as may be permitted by the SEC on Form 10-Q, Form 8-K or any successor or like form under the Exchange Act) and (iii) fairly and accurately
present in all material respects the consolidated financial position and the consolidated results of operations, cash flows and changes in stockholders’ equity of
the Parent as of the dates and for the periods referred to therein. Without limiting the generality of the foregoing, (i) no independent public accountant of
Parent has resigned or been dismissed as independent public accountant of Parent as a result of or in connection with any disagreement with Parent on a
matter of accounting principles or practices, financial statement disclosure or auditing scope or procedure, (ii) no executive officer of Parent has failed in any
respect to make, without qualification, the certifications required of him or her under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any form,
report or schedule filed by Parent with the SEC since the enactment of the Sarbanes-Oxley Act and (iii) no enforcement action has been initiated or, to the
knowledge of Parent, threatened against Parent by the SEC relating to disclosures contained in any Parent SEC Report.
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3.7           Capitalization of the Parent. As of the date hereof and as of the Closing Date, the entire authorized capital stock of the Parent is as set forth
in the Parent SEC Reports filed prior to the date hereof and the Closing Date, respectively. All of the outstanding shares of capital stock of the Parent have
been duly authorized, validly issued, and are fully paid and non-assessable. Parent has not violated and in entering into and effecting the transactions
contemplated hereby will not violate, the Securities Act, the Exchange Act, any state “blue sky” or securities laws, any other similar legal requirement or any
preemptive or other similar rights of any Person in connection with the issuance of the Merger Consideration. Except as disclosed in the Parent SEC Reports
or as otherwise contemplated by this Agreement: (a) there are no preemptive rights or other similar rights in respect of any equity interests in the Parent, (b)
there is no contractual obligation, or provision in the organizational documents of the Parent which obligates the Parent to purchase, redeem or otherwise
acquire, or make any payment (including any dividend or distribution) in respect of any equity interests in the Parent, and (c) there are no existing rights with
respect to registration under the Securities Act of any equity interests in the Parent. Except as set forth in the Parent SEC Reports or as otherwise
contemplated by this Agreement, as of the date of this Agreement, there are no outstanding or authorized options, warrants, convertible securities or other
rights, agreements, arrangements or commitments of any character relating to any equity interests in the Parent or obligating the Parent to issue or sell any
interest in the Parent.

 
3.8           Registration Statement. The registration statement on Form S-4 to be filed with the SEC by Parent in connection with the issuance of

Parent Common Stock, Parent Warrants and Parent Convertible Preferred Stock pursuant to this Agreement shall include for registration (a) the Parent
Common Stock issued pursuant to this Agreement, (b) the Parent Preferred Stock issued pursuant to this Agreement, (c) the Parent Common Stock issuable
upon the conversion of, or as a dividend on, such Parent Convertible Preferred Stock issued pursuant to this Agreement, (d) the Parent Warrants issued
pursuant to this Agreement, and (e) the Parent Common Stock issuable upon the exercise of the Parent Warrants (the “Registration Statement“) (and any
amendment or supplement thereto), at the time the Registration Statement (and any amendment or supplement thereto) is filed, at the time the Registration
Statement (and any amendment or supplement thereto) is declared effective by the SEC and at the Effective Time, will not contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances
under which they were made, not misleading. The proxy statement to be sent to Parent’s stockholders in connection with the solicitation of proxies in favor of
the approval of the issuance of shares of Parent Common Stock pursuant to this Agreement (and any amendment or supplement thereto) (the “Proxy
Statement”), at the date the Proxy Statement (and any amendment or supplement thereto) is first mailed to Parent stockholders and at the time of the Parent
Annual Meeting (or any adjournment or postponement thereof), will not contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not misleading.
The representations and warranties contained in this Section 3.8 will not apply to statements or omissions included in the Registration Statement or Proxy
Statement (and, in each case, any amendment or supplement thereto) based upon information regarding the Company or any Company Subsidiary supplied to
Parent in writing by the Company for use therein (it being understood that all other information in the Registration Statement and Proxy Statement (and, in
each case, any amendment or supplement thereto) will be deemed to have been supplied by Parent). The Registration Statement and Proxy Statement (and, in
each case, any amendment or supplement thereto) will, when filed, comply as to form in all material respects with the applicable requirements of the
Exchange Act and the Proxy Statement will include the Parent Board Recommendation.
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3.9           Rights Plan. Parent has delivered to the Company a copy of the Section 382 Rights Agreement, dated as of March 18, 2016, between
Parent and American Stock Transfer & Trust Company, LLC, as Rights Agent, as amended from time to time (the “Rights Agreement”), as currently in
effect. Parent has taken all actions necessary under the Rights Agreement to ensure that (i) no Company Unitholder nor any of their respective Affiliates shall
be deemed to be an Acquiring Person (as such term is defined in the Rights Agreement) and (ii) neither a Distribution Date nor a Share Acquisition Date (as
each such term is defined in the Rights Agreement) shall be deemed to have occurred, and the Rights (as defined in the Rights Agreement) will not detach
from the Common Stock or become non-redeemable, in each case, as a result of the execution, delivery or performance of this Agreement or the subscription
agreement, between Parent and each purchaser identified on the signature pages thereto, dated as of the date hereof (the “Subscription Agreement”) or the
consummation of the transactions contemplated by this Agreement or the Subscription Agreement.

 
3.10         No Other Representations and Warranties. No Other Representations and Warranties. Each of Parent and Merger Sub acknowledges and

agrees that, (a) except for the Company’s representations and warranties set forth in Article II or any certificate or schedule delivered in connection with the
Closing pursuant hereto, none of the Company, the Unitholders’ Representative or any of the Company Unitholders nor any of their respective officers,
employees, agents or representatives makes or has made (and Parent and Merger Sub have not relied upon) any other express or implied representation or
warranty with respect to the Company, the Unitholders’ Representative or any of the Company Unitholders or the transactions contemplated by this
Agreement, and (b) the Company, the Unitholders’ Representative and the Company Unitholders hereby disclaim all liability and responsibility for any
representation, warranty, projection, forecast, statement, or information made, communicated, or furnished (orally or in writing) to the Company, the
Unitholders’ Representative or any of the Company Unitholders or any of their respective representatives (including any opinion, information, projection, or
advice that may have been or may be provided to Parent by any director, officer, employee, agent, consultant, or representative of Parent) other than the
representations and warranties expressly set forth in Article II or any certificate or schedule delivered in connection with the Closing pursuant hereto.

 
ARTICLE IV

CONDUCT OF BUSINESS PENDING THE MERGER
 

4.1           Conduct of Business Pending the Merger. The Company covenants and agrees that, between the date hereof and the earlier to occur of the
Effective Time or such earlier time as this Agreement is terminated in accordance with Article X (such period being hereinafter referred to as the “Interim
Period”), except as expressly required, contemplated or permitted by this Agreement or unless Parent shall otherwise consent in writing (which consent shall
not be unreasonably withheld, conditioned or delayed), the Company shall, and shall cause its Subsidiaries to: (x) conduct its business only in the ordinary
course of business, consistent with past practice; and (y) use its commercially reasonable efforts to preserve intact its business organization, properties and
assets, keep available the services of its officers, employees and consultants, maintain in effect all Company Material Contracts and preserve its relationships,
customers, licensees, suppliers and other Persons with which it has business relations. By way of amplification and not limitation, except as expressly
required, contemplated or permitted by this Agreement or as set forth in Section 4.1 of the Company Disclosure Schedule, the Company shall not, and shall
not permit its Subsidiaries to, during the Interim Period, directly or indirectly, do any of the following without the prior written consent of the Parent:
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(i)          amend the Certificate of Formation, the Company Operating Agreement, or other equivalent organizational documents, or
otherwise alter its corporate structure through merger, liquidation, reorganization or otherwise;

 
(ii)         issue, transfer, pledge or encumber any shares of capital stock or limited liability interests of, or any options, warrants,

convertible securities or other rights of any kind to acquire any shares of capital stock, limited liability interests or any other ownership interest in the
Company or any of its Subsidiaries other than in connection with the satisfaction of outstanding preemptive rights; provided, however, that such issuance,
transfer, pledge or encumbrance shall not be permitted if it shall increase the aggregate Merger Consideration payable by Parent;

 
(iii)        redeem, repurchase or otherwise acquire, directly or indirectly, any shares of capital stock, limited liability interests or

other equity interest in or securities of the Company or its Subsidiaries;
 
(iv)         transfer, lease, license, mortgage, pledge, encumber or incur or assume any Lien (other than Permitted Liens) on any

properties, facilities, equipment or other tangible or intangible assets, except in the ordinary course of business and consistent with past practice;
 
(v)          declare, set aside or pay any dividend or other distribution in respect of any of its capital stock, limited liability interests

or other equity interests;
 
(vi)         split, combine or reclassify any shares of its capital stock, limited liability interests or other equity interests, or issue any

other securities in respect of, in lieu of or in substitution for shares of its capital stock, limited liability interests or equity interests;
 
(vii)        except as provided in Section 4.1(vii) of the Company Disclosure Schedule, sell, transfer, pledge, dispose of or encumber,

or authorize the sale, transfer, pledge, disposition or encumbrance of, any of its material assets or properties;
 
(viii)      acquire (by merger, consolidation, acquisition of stock or assets or otherwise) any Person;
 
(ix)         incur indebtedness for borrowed money or issue debt securities or assume, guarantee or endorse or become responsible

for the obligations of any Person, or make any loans, advances or enter into any financial commitments, excluding the accrual of interest in-kind;
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(x)          authorize or make any capital expenditure in excess of those described in Section 4.1(x) of the Company Disclosure
Schedule, provided, however, that the Company may authorize or make such excess capital expenditures if such excess capital expenditures do not exceed
$50,000 in the aggregate;

 
(xi)         take or permit to be taken any action to: (A) increase employee compensation or grant any severance or termination

compensation, except in accordance with agreements entered into prior to the date of this Agreement; (B) enter into any collective bargaining agreement; (C)
(i) hire any employees, independent contractors or consultants working at any on-site location, having a total salary or severance package that is individually
in excess of $100,000 or (ii) hire or terminate any employees, independent contractors or consultants working at the corporate level; or (D) establish, adopt,
enter into or amend in any material respect any bonus, profit sharing, thrift, compensation, option, restricted equity, pension, retirement, deferred
compensation, employment, termination, severance or other plan, trust, fund, policy, agreement or arrangement for the benefit of any of its directors, officers
or employees;

 
(xii)        change any material accounting policies or procedures unless required by statutory accounting principles or GAAP;
 
(xiii)       make any payments to any Affiliate, except payments pursuant to any agreement described in Section 2.25 of the

Company Disclosure Schedule (it being understood that such permitted payments will include payment of any accrued but unpaid fees related to the
Management Agreement);

 
(xiv)       fail to make any expenditures that are necessary and sufficient to maintain the conditions of its properties, facilities and

equipment, including, without limitation, budgeted expenditures relating to maintenance, repair and replacement;
 
(xv)        except as otherwise required by law, make or change any Tax election, change an annual Tax or accounting period, adopt

or change any Tax or accounting method, file any amended Tax Return, enter into any closing agreement, settle any Tax claim or assessment, surrender any
right to claim a refund of Taxes, or consent to any extension or waiver of the limitation period applicable to any Tax claim or assessment;

 
(xvi)       settle the matter set forth in Section 7.2(h) of the Company Disclosure Schedule; provided, that Parent’s consent shall not

be unreasonably withheld, delayed or conditioned; provided further, however, that any settlement proposal that includes any non-cash consideration
(including, without limitation, exclusivity as to territories or rights to acquire or operate stores) shall be subject to the prior written consent of the Parent
(which consent may be withheld, delayed or conditioned in Parent’s sole discretion for any reason or no reason);

 
(xvii)      take any action or fail to take any action permitted by this Agreement if such action or failure to take action could

reasonably be expected to result in any of the conditions to the Closing set forth in Article VI not being satisfied; or
 
(xviii)     authorize, recommend, propose, announce or enter into any agreement, contract, commitment or arrangement to do any of

the foregoing.
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(b)          During the Interim Period, the Company shall, and shall cause each of its Subsidiaries to: (i) market and provide its services in the
ordinary course of business consistent with past practices; and (ii) cooperate with Parent in communicating with suppliers to accomplish the orderly transfer
of the business and operations of the Company and its Subsidiaries to the control of Parent on the Closing Date.

 
4.2           No Solicitation of Other Proposals by Company.

 
(a)          The Company agrees that it will, and will cause its Subsidiaries and Affiliates and each of their respective officers, directors,

employees, investment bankers, attorneys, accountants and other advisors or representatives (collectively, “Representatives”) to, immediately cease and
cause to be terminated any and all existing activities, discussions or negotiations with any persons conducted heretofore with respect to any Company
Acquisition Proposal (as defined herein). Except as expressly provided in this Section 4.2, the Company and each of its Subsidiaries and Affiliates shall not,
and shall not authorize, permit or direct any of their respective Representatives to, directly or indirectly: (i) solicit, initiate, induce or take any action to
facilitate, encourage, solicit, initiate or induce any action relating to, or the submission of, any Company Acquisition Proposal; (ii) enter into, participate or
engage in discussions or negotiations in any way with any Person concerning, any Company Acquisition Proposal, (iii) furnish to any Person (other than the
Parent and its designees) any information relating to the Company or any of its Subsidiaries, or afford to any Person (other than the Parent or its
Representatives or designees) access to the business, properties, assets, books, records or other information, or to any personnel, of the Company or any of its
Subsidiaries, in any such case, with the intent to induce or solicit the making or submission a Company Acquisition Proposal or the making of any proposal
that would reasonably be expected to lead to a Company Acquisition Proposal, (iv) approve a Company Acquisition Proposal or take any action that would
require it to abandon, terminate or fail to consummate, or that would reasonably be expected to result in the abandonment of, termination of or failure to
consummate, the Merger; or (v) enter into any agreement in principle, letter of intent, term sheet, merger agreement, acquisition agreement or other similar
instrument (whether binding or not) or contract constituting or otherwise relating to a Company Acquisition Proposal (other than an executed non-disclosure
agreement having provisions no less favorable to the party hereto delivering such agreement than that certain Non-Disclosure Agreement by and between the
Company and Parent, dated as of January 14, 2016 (an “Acceptable NDA”)). Notwithstanding the foregoing provisions of this Section 4.2(a) or any other
provision of this Agreement, subject to compliance with Section 4.2(b), the Company or its Board of Directors may directly or indirectly enter into
discussions with any Person in response to an unsolicited bona fide written Company Acquisition Proposal by such Person, which Company Acquisition
Proposal was made after the date of this Agreement and did not result from a breach of this Section 4.2(a), if and only to the extent that and prior to engaging
in any such discussions with such Person (x) the Board of Directors of the Company determines in good faith after consultation with its outside legal counsel
and other advisors, that such Company Acquisition Proposal either constitutes or could reasonably be expected to lead to a Company Superior Proposal and
(y) the Company’s Board of Directors receives from such Person an Acceptable NDA.
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(b)          The Company shall notify the Parent promptly (and in any event within 24 hours) after receipt by the Company of (i) any
Company Acquisition Proposal or (ii) any inquiry or request for access to the properties, books, records or other information of the Company by any Person
that, to the knowledge of the Company, relates to or could reasonably be expected to lead to a Company Acquisition Proposal and such notice shall indicate in
reasonable detail the identity of the offeror, the terms and conditions of such proposal or inquiry and a copy of any written Company Acquisition Proposal.
The Company shall promptly notify the Parent of any substantive discussions with any such Person regarding a Company Acquisition Proposal and shall
disclose in reasonable detail the substance of such discussions and the Company shall otherwise keep the Parent reasonably informed of the status of such
Company Acquisition Proposal, and any material changes to the terms thereof, and shall provide to the Parent as soon as practicable and in any event within
24 hours after receipt by the Parent copies of all written correspondence or other written material relating to such Company Acquisition Proposal.

 
(c)          Subject to the provisions of Section 4.2(d), neither the Company’s Board of Directors nor any committee thereof shall (i) withhold,

withdraw, amend, qualify or modify in a manner adverse to Parent, the Company Board Approval, (ii) approve or adopt any Company Acquisition Proposal
or (iii) enter into any agreement in principle, letter of intent, term sheet, merger agreement, acquisition agreement or other similar instrument (whether
binding or not) or contract constituting or otherwise relating to a Company Acquisition Proposal (other than an Acceptable NDA) (a “Company Board
Approval Change”).

 
(d)          Notwithstanding the foregoing or anything to the contrary set forth in this Agreement, at any time prior to the Effective Time, the

Company’s Board of Directors (or any committee thereof) may effect a Company Board Approval Change if (i) the Company has complied with its
obligations under this Section 4.2 and (ii) the Company’s Board of Directors (or any committee thereof) determines in good faith (after consultation with
outside legal counsel) that as a result of a (x) a Company Acquisition Proposal that could reasonably be expected to result in a Company Superior Proposal or
(y) an event, development or change in circumstances that occurs or arises following the date of this Agreement, the failure to effect a Company Board
Approval Change would be inconsistent with its fiduciary duties to the Company Unitholders under applicable law.

 
(e)          For purposes of this Agreement:

 
(i)          “Company Acquisition Proposal” means any offer, proposal, discussions, negotiations, indication of interest or inquiry

(whether in writing or otherwise) by any Person (other than Parent or any Affiliate thereof) in a transaction or series of related transactions (other than the
transactions contemplated by this Agreement) relating to: (i) any issuance, sale or other disposition of (including by way of merger, consolidation, business
combination, equity exchange, recapitalization, joint venture, partnership or any similar transaction) securities (or options, rights or warrants to purchase, or
securities convertible into or exchangeable for, such securities) representing 20% or more of the voting power or economic interests of Company or any
Subsidiary (including, for the avoidance of doubt, any issuance of equity securities of Company but excluding the sale, transfer, acquisition or disposition of
not more than 50% or more of the voting power or economic interests of any Subsidiary to an ACDBE partner), (ii) any direct or indirect sale, transfer,
acquisition or disposition of more than 20% of the consolidated assets of Company and its Subsidiaries taken as a whole (measured by the fair market value
thereof), including by way of purchase of stock, limited liability interests or other equity interests of the Subsidiaries or (iii) any merger, consolidation, equity
exchange, business combination, recapitalization, reorganization, liquidation, joint venture, dissolution or any similar transaction involving the Company or
any Subsidiary; provided that “Company Acquisition Proposal” shall exclude any transfer or sale of stock or assets of any of the Company’s Subsidiaries
related to the disposition of the Company’s foreign operations.
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(ii)         “Company Superior Proposal” means any bona fide offer or proposal that constitutes a Company Acquisition Proposal
on terms that the Company Board of Directors (or any committee thereof) shall have determined in good faith (after consultation with its outside legal
counsel), taking into account all relevant legal (including conditions), financial, regulatory, timing and other aspects of such Company Acquisition Proposal,
is reasonably likely to be consummated and would be more favorable to the Company Unitholders (in their capacity as such) than the Merger, if consummated
(including after taking into account any changes to the terms of this Agreement proposed by the Parent in response to such Company Acquisition Proposal);
provided that, for purposes of the definition of “Company Superior Proposal,” the references to “20%” in the definition of “Company Acquisition Proposal”
shall be deemed to be references to “more than 50%.”

 
ARTICLE V

ADDITIONAL AGREEMENTS
 
5.1          Stockholder Approvals.

 
(a)          Following the date hereof, as soon as reasonably practicable Parent shall prepare and file with the SEC the Registration Statement

containing the Proxy Statement (which Registration Statement and Proxy Statement shall comply with the rules and regulations promulgated by the SEC),
and each of Parent and the Company shall use its reasonable best efforts to have the Registration Statement containing the Proxy Statement declared effective
by the SEC as promptly as practicable thereafter and to keep the Registration Statement containing the Proxy Statement effective through the Effective Time
in order to permit the consummation of Merger. The Company and its Representatives shall cooperate in the preparation of, and will be given a reasonable
opportunity prior to its filing with the SEC to be involved in, the drafting of the Registration Statement containing the Proxy Statement and any amendment or
supplement thereto and any such correspondence, it being understood that the obligations of Parent set forth in the preceding sentence are conditioned on the
Company satisfying its obligations under this Section 5.1(a). Parent and the Company shall each use its reasonable best efforts to promptly provide responses
to the SEC with respect to all comments received on the Registration Statement containing the Proxy Statement from the SEC. Each of Parent and the
Company shall promptly furnish to each other all information, and take all such other actions (including using its reasonable best efforts to obtain any
required consents of their respective independent auditors), as may reasonably be requested in connection with any action by any of them in connection with
the preceding sentences of this Section 5.1(a). Whenever Parent or the Company learns of the occurrence of any event or the existence of any fact which is
required to be set forth in an amendment or supplement to the Registration Statement containing the Proxy Statement pursuant to applicable law, Parent or the
Company, as applicable, shall promptly inform the other party of such event or fact and use its reasonable best efforts to comply with all of its obligations
pursuant to this Section 5.1(a) relating to effecting such amendment or supplement to the Registration Statement containing the Proxy Statement.
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(b)          As promptly as practicable after the date of this Agreement, Parent shall prepare and file any other filings required under the
Exchange Act, the Securities Act or any other federal or state securities laws relating to the Merger and other transactions contemplated by this Agreement
(collectively, the “Other Filings”). Parent shall also take any action required to be taken under any applicable state securities laws in connection with the
issuance of shares of Parent Common Stock, Parent Preferred Stock and Parent Warrants in the Merger, and the Company shall use its reasonable best efforts
to furnish all information concerning the Company and the holders of Company Units as may be reasonably required in connection with the foregoing. At
least five (5) days prior to Closing, Parent shall prepare a draft Form 8-K announcing the Closing, together with such other information that may be required
to be disclosed with respect to the Merger in any report or form to be filed with the SEC (“Merger Form 8-K”), which shall be in a form reasonably
acceptable to the Company and in a format acceptable for EDGAR filing. Prior to Closing, Parent and the Company shall jointly prepare the press release
announcing the consummation of the Merger hereunder (“Merger Press Release”). Simultaneously with the Closing, Parent shall file the Merger Form 8-K
with the SEC and distribute the Merger Press Release. Prior to execution and delivery of this Agreement, Parent and the Company shall prepare the press
release announcing the execution and delivery of this agreement (“Agreement Press Release”). Parent shall, within the time period required by applicable
securities laws, issue and distribute such Agreement Press Release.

 
(c)          Parent and the Company shall use their respective reasonable best efforts to cause the Proxy Statement, the Registration Statement

and the Other Filings to comply in all material respects with all requirements of applicable law. Whenever any event occurs which is required under the
Securities Act, the Exchange Act or other applicable law to be set forth in an amendment or supplement to the Proxy Statement, the Registration Statement or
any Other Filing, Parent or the Company, as applicable, shall promptly inform the other party of such occurrence, provide the Parent or the Company, as
applicable, reasonable opportunity to review and comment, and cooperate in filing with the SEC, its staff or any other Governmental Authority, as applicable,
and/or mailing to Parent’s stockholders, such amendment or supplement.

 
(d)          Following the date hereof, Parent will take all action necessary in accordance with the General Corporation Law of the State of

Delaware (the “DGCL and its certificate of incorporation and bylaws to duly call, give notice of, convene and hold an annual meeting of Parent’s
stockholders (the “Parent Annual Meeting”) to seek the Parent Stockholder Approval, including mailing the Proxy Statement to its stockholders as promptly
as reasonably practicable after the Registration Statement is declared effective under the Securities Act. Parent will use its reasonable best efforts to solicit
from its stockholders proxies in favor of the approval of the issuance of Merger Consideration (including any Parent Capital Stock issuable upon exercise or
conversion of, or as dividends on, any Merger Consideration issued pursuant to this Agreement), the adoption of the Restated Parent Certificate and any other
approvals required to effect the Merger and will take all other action necessary or advisable to obtain the Parent Stockholder Approval. Notwithstanding
anything to the contrary contained in this Agreement, Parent may adjourn or postpone the Parent Annual Meeting to the extent necessary to ensure that any
necessary supplement or amendment to the Proxy Statement (as determined by Parent in good faith and upon the advice of outside counsel) is provided to
Parent’s stockholders a reasonable time in advance of the Parent Annual Meeting (or at any adjournment or postponement thereof), or if as of the time for
which the Parent Annual Meeting (or any adjournment or postponement thereof) is scheduled there are insufficient shares of Parent Common Stock
represented in person or by proxy to constitute a quorum necessary to conduct the business of the Parent Annual Meeting or to adopt this Agreement and
approve the transactions contemplated hereby, including the Merger. The board of directors of Parent shall recommend that Parent’s stockholders vote in
favor of the Parent Stockholder Approval, the adoption of the Restated Parent Certificate and otherwise approve all actions contemplated by this Agreement
at the Parent Annual Meeting (or any adjournment or postponement thereof) (the “Parent Board Recommendation”) and the Proxy Statement shall include
the Parent Board Recommendation.
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(e)          To the extent not obtained prior to the date hereof, the Company shall use its commercially reasonable efforts to obtain,
immediately following the execution and delivery of this Agreement, the affirmative vote or consent, and agreement to become a party to this Agreement by
the Company Unitholders pursuant to a Joinder Agreement, substantially in the form set forth on Exhibit G (the “Joinder Agreement”), to be bound by all of
the terms and conditions, and become a party to, this Agreement as if each such Company Unitholder had signed this Agreement. Promptly following receipt
of Joinder Agreements from all of the Company Unitholders, the Company shall deliver a copy of such Joinder Agreements to Parent.

 
5.2           Access to Information; Confidentiality.

 
(a)          Upon reasonable notice, each of the Company and Parent shall (and shall cause each of its Subsidiaries to) afford to the officers,

employees, accountants, counsel and other representatives of the other reasonable access, during the Interim Period, to all its properties, books, contracts,
commitments and records and, during such period, furnish promptly to the other all information concerning its business, properties and personnel as the
requesting Party may reasonably request. Each of the Company and Parent shall make available to the other the appropriate individuals for discussion of its
business, properties and personnel as the other may reasonably request. No investigation pursuant to this Section 5.2(a) shall affect any representations or
warranties of the Company and Parent contained herein or the conditions to the obligations of the Company and Parent hereto.

 
(b)          Each Party agrees to maintain in confidence any non-public information received from the other Party (such information,

“Confidential Information”), and to use such Confidential Information only for purposes of consummating the transactions contemplated by this
Agreement. Confidential Information will not include (i) information which was known to the one Party or their respective agents prior to receipt from the
other Party; (ii) information which is or becomes generally known; (iii) information acquired by a Party or their respective agents from a third Party who was
not bound to an obligation of confidentiality; and (iv) disclosure required by applicable law. In the event this Agreement is terminated as provided in Article
IX hereof, each Party will return or cause to be returned (or destroyed) to the other all documents and other material obtained from the other in connection
with the Merger contemplated hereby. Notwithstanding the foregoing redelivery and destruction obligations, each Party may retain one archival copy of the
Confidential Information to comply with recordkeeping or regulatory requirements; provided, that such archival material shall remain subject to the
confidentiality provisions of this Section 5.2.
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5.3           Reasonable Efforts; Further Assurances.
 
(a)          Parent and the Company shall use their reasonable best efforts to satisfy or cause to be satisfied all of the conditions precedent set

forth in Article VI, as applicable to each of them. Each of Parent and the Company, at the reasonable request of the other, shall execute and deliver such other
instruments and do and perform such other acts and things as may be necessary or desirable for effecting the consummation of the Merger and other
transactions contemplated by this Agreement.

 
(b)          Subject to the terms and conditions hereof, the Company and Parent agree to use their respective reasonable best efforts to take, or

cause to be taken, all action and to do, or cause to be done, all things necessary, proper or advisable to consummate and make effective, in the most
expeditious manner practicable, the Merger and other transactions contemplated by this Agreement including, without limitation, using their respective
reasonable best efforts: (i) to obtain prior to the Closing Date all licenses, certificates, permits, consents, approvals, authorizations, qualifications and orders
of Governmental Authorities and parties to contracts with the Company or its Subsidiaries as are necessary for the consummation of the transactions
contemplated hereby; (ii) to effect all necessary registrations and filings required by any Governmental Authority (in connection with which Parent and the
Company shall cooperate with each other in connection with the making of all such registrations and filings, including, without limitation, providing copies of
all such documents to the non-filing Party and its advisors prior to the time of such filing and, if requested, will accept all reasonable additions, deletions or
changes suggested in connection therewith); (iii) to furnish to each other such information and assistance as reasonably may be requested in connection with
the foregoing (including, in the case of the Company, assisting with the preparation and delivery to Parent of an estimated balance sheet (including fixed
assets and inventory) of the Company and its Subsidiaries on a consolidated basis as of the Closing Date); and (iv) to lift, rescind or mitigate the effects of any
injunction, restraining order or other ruling by a Governmental Authority adversely affecting the ability of any Party to consummate the Merger or other
transactions contemplated hereby and to prevent, with respect to any threatened or such injunction, restraining order or other such ruling, the issuance or entry
thereof.

 
5.4           Indemnification; Advancement of Expenses; Exculpation and Insurance.

 
(a)          Notwithstanding anything to the contrary herein, all rights to indemnification and advancement of expenses existing in favor of,

and all limitations on the personal liability of, each individual who at the Effective Time is, or at any time prior to the Effective Time was, a director or officer
of the Company or any of its Subsidiaries (each, an “D&O Indemnitee” and, collectively, the “D&O Indemnitees”) provided for in this Section 5.4 or in the
organizational documents of the applicable Company or its Subsidiaries or otherwise in effect as of the date hereof (including through any indemnification
agreement) shall not be modified, and shall survive the Merger and continue in full force and effect as to the Surviving Entity or such Subsidiaries for a period
of six (6) years from the Effective Time; provided, however, that all rights to indemnification, advancement of expenses and limitations on personal liability
in respect of any claim, suit, action, proceeding or investigation asserted or made within such period shall continue until the final disposition of such claim,
suit, action, proceeding or investigation.
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(b)          For the six (6) year period commencing immediately after the Effective Time, the Company shall, subject to the provisions of this
Section 5.4, maintain in effect the Company’s current directors’ and officers’ liability insurance covering acts or omissions occurring at or prior to the
Effective Time with respect to those persons who are currently (and any additional persons who prior to the Effective Time become) covered by the
Company’s directors’ and officers’ liability insurance policy on terms and scope with respect to such coverage, and in amount, not less favorable to such
individuals than those of such policy in effect on the date hereof (or the Company may substitute therefor policies, issued by reputable insurers, of at least the
same coverage required above with respect to matters occurring prior to the Effective Time); provided, however, that the Company shall not be obligated to
make annual premium payments for such insurance to the extent such premiums exceed three hundred percent (300%) of the annual premium paid as of the
date hereof by the Company for such insurance (such three hundred (300%) amount, the “Base Premium”); and provided further that, if the aggregate annual
premiums for such insurance shall exceed the Base Premium, then the Company shall provide or cause to be provided a policy for the applicable individuals
with the best coverage as shall then be available at an annual premium equal to the Base Premium. Prior to the Effective Time Parent or the Company may
purchase, for an aggregate amount that shall not exceed the Base Premium, a 6-year prepaid “tail policy” on terms and conditions providing at least materially
equivalent benefits as the current policies of directors’ and officers’ liability insurance maintained by the Company and its Subsidiaries with respect to
matters existing or occurring prior to the Effective Time, covering without limitation the Merger and the other transactions contemplated hereunder. If such
prepaid “tail policy” has been obtained by Parent or the Company, it shall be deemed to satisfy all obligations of the Company to obtain insurance pursuant to
this Section 5.4. The Surviving Entity shall not amend, modify, cancel or revoke such policy and each shall use its reasonable best efforts to cause such policy
to be maintained in full force and effect, for its full term, and to honor all of its obligations thereunder. The insurance contemplated by this Section 5.4(b) is
referred to as the “D&O Insurance.”

 
(c)          The provisions of this Section 5.4 are (i) intended to be for the benefit of, and shall be enforceable by, each D&O Indemnitee, his

or her heirs and his or her representatives, and (ii) in addition to, and not in substitution for, any other rights to indemnification or contribution that any such
Person may have by contract or otherwise. The obligations of the Company under this Section 5.4 shall not be terminated or modified in such a manner as to
adversely affect the rights of any D&O Indemnitee to whom this Section 5.4 applies unless (A) such termination or modification is required by applicable law,
or (B) the affected D&O Indemnitee shall have consented in writing to such termination or modification (it being expressly agreed that the D&O Indemnitees
to whom this Section 5.4 applies shall be third party beneficiaries of this Section 5.4).
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(d)          In the event that the Company or any of their successors or assigns (i) consolidates with or merges into any other Person and is not
the continuing or surviving entity or entity of such consolidation or merger, or (ii) transfers or conveys all or substantially all of its properties and assets to
any Person, then, and in each such case, proper provision shall be made so that the successors and assigns of the Company shall assume all of the obligations
thereof set forth in this Section 5.4.

 
5.5           Notification of Certain Matters.

 
(a)          Each of the Company and Parent shall give prompt notice to the other of the occurrence or non-occurrence of: (i) any event the

occurrence, or non-occurrence of which could reasonably be expected to result in any representation or warranty contained in this Agreement to be untrue or
inaccurate in any material respect (or, in the case of any representation or warranty qualified by its terms by materiality, then untrue or inaccurate in any
respect); and (ii) any failure of the Company, Parent or Merger Sub, as the case may be, to comply with or satisfy in any material respect any covenant,
condition or agreement to be complied with or satisfied by it hereunder; provided, however, that the delivery of any notice pursuant to this Section 5.5(a) shall
not limit or otherwise affect the remedies available hereunder to the Party receiving such notice.

 
(b)          Each of the Company and Parent shall give prompt notice to the other of: (i) any notice or other communication from any Person

alleging that the consent of such Person is or may be required in connection with the Merger or other transactions contemplated by this Agreement; (ii) any
notice or other communication from any Governmental Authority in connection with the Merger or other transactions contemplated by this Agreement; (iii)
any litigation, relating to or involving or otherwise affecting the Company or its Subsidiaries or Parent that relates to the Merger or other transactions
contemplated by this Agreement; (iv) the occurrence of a default or event that, with notice or lapse of time or both, will become a default under either a
Company Material Contract or any contract which is required to be filed by Parent with the SEC pursuant to Item 601(a)(1) of Regulation S-K, as the case
may be; and (v) any change that would be considered reasonably likely to result in a Company Material Adverse Effect or Parent Material Adverse Effect, as
the case may be, or is likely to impair in any material respect the ability of either Parent or the Company to consummate the transactions contemplated by this
Agreement.

 
(c)          The Company agrees to promptly notify Parent and to provide Parent with a copy of any correspondence between the Company

and any of its Subsidiaries and any Governmental Authority after the date hereof through and including the Closing Date regarding any matters that have
arisen as a result of an inspection or otherwise and requesting that the Company and/or its Subsidiaries take remedial action either in its practices, location,
fixtures, furnishings, or otherwise.

 
(d)          The Company agrees to provide Parent with weekly summaries of the costs and expenses incurred by the Company in connection

with the matter identified in Section 7.2(h) of the Company Disclosure Schedule.
 
5.6           Quotation on the Nasdaq Capital Market. Parent shall use its reasonable best efforts to cause the shares of Parent Common Stock to be

issued in the Merger (including any Parent Common Stock issuable upon exercise or conversion of, or as dividends on, any Merger Consideration issued
pursuant to this Agreement) to be approved for quotation on the Nasdaq Capital Market.
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5.7           Public Announcements. Except as otherwise required by applicable law, court process or the rules of the Nasdaq Capital Market, or as
provided elsewhere herein, prior to the Closing or the earlier termination of this Agreement pursuant to Article X, neither the Company nor Parent shall, nor
shall permit any of their respective Subsidiaries to, issue or cause the publication of any press release or other public announcement with respect to the
Merger or other transactions contemplated by this Agreement without the consent of the other Party, which consent shall not be unreasonably withheld,
conditioned or delayed.

 
5.8           Directors and Officers of Parent. Parent and the Company shall take all necessary action so that following the Effective Time, Andrew

Heyer shall be appointed to the board of directors of Parent pursuant to the Parent Restated Certificate and Bylaws effective as of the Effective Time and
subject to Mr. Heyer’s execution and delivery of Parent’s customary board documents.

 
5.9           Interim Financial Statements. As promptly as possible following the last day of each fiscal month end after the date hereof until the

Effective Time, and in any event within 20 days after the end of each such fiscal month end, the Company shall deliver to Parent the consolidated balance
sheet of the Company and its Subsidiaries and the related consolidated statements of income, changes in members’ equity and cash flows of the Company and
its Subsidiaries for the one-month period then ended and for the period then ended since the Most Recent Balance Sheet Date (collectively, the “Monthly
Financial Statements”). The Monthly Financial Statements shall be prepared so as to present fairly, in all material respects, the consolidated financial
condition, retained earnings, assets and liabilities of the Company and its Subsidiaries as of the date thereof and the combined and combining results of
operations and cash flows of the Company and its Subsidiaries for the periods covered thereby in conformity with GAAP.

 
ARTICLE VI

CONDITIONS OF MERGER
 

6.1           Conditions to Obligation of Each Party to Effect the Merger. The obligations of each Party to effect the Merger and consummate the other
transactions contemplated hereby shall be subject to the satisfaction at or prior to the Closing of the following conditions, any of which may be waived (to the
extent permitted by law) in writing by the Party entitled to the benefit thereof, in whole or in part, to the extent permitted by the applicable law:

 
(a)          Stockholder and Company Board Approval. The Parent Stockholder Approval and the Company Board Approval shall have been

obtained;
 
(b)          Effectiveness of Registration Statement. The Registration Statement shall have become effective in accordance with the provisions

of the Securities Act, no stop order shall have been issued by the SEC and shall remain in effect with respect to the Registration Statement and no proceeding
seeking such a stop order shall have been initiated by the SEC and remain pending or shall be threatened by the SEC;
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(c)          Approval for Listing of Shares. The shares of Parent Common Stock shall have been approved for listing (subject only to notice of
issuance) on the Nasdaq Capital Market, effective at the Effective Time;

 
(d)          No Injunctions or Restraints; Illegality. No temporary restraining order, preliminary or permanent injunction or other order

(whether temporary, preliminary or permanent) issued by any court of competent jurisdiction, or other legal restraint or prohibition shall be in effect which
prevents the consummation of the Merger, nor shall any proceeding brought by any Governmental Authority, domestic or foreign, seeking any of the
foregoing be pending, and there shall not be any action taken, or any law, regulation or order enacted, entered, enforced or deemed applicable to the Merger,
which makes the consummation of the Merger illegal; and

 
6.2           Additional Conditions to Obligations of Parent and Merger Sub. The obligations of Parent and Merger Sub to effect the Merger are also

subject to the following conditions, any and all of which may be waived (to the extent permitted by law) in writing by Parent, in whole or in part, to the extent
permitted by the applicable law:

 
(a)          Representations and Warranties. The representations and warranties of the Company contained in Article II shall be true, complete

and correct on and as of the Effective Time, with the same force and effect as if made on and as of the Effective Time (except (i) for such changes resulting
from actions permitted under Section 4.1, (ii) to the extent any such representation or warranty is made as of a time other than the Effective Time, in which
case, in which case, such representation or warranty need only be true and correct at and as of such time, or (iii) where the failure of any such representation
or warranty to be true and correct (without giving effect to any materiality or Company Material Adverse Effect qualification or limitation) would not
reasonably be expected, individually or in the aggregate, to have a Company Material Adverse Effect).

 
(b)          Agreements and Covenants. The Company shall have performed or complied in all material respects with all agreements and

covenants required by this Agreement to be performed or complied with by it on or prior to the Effective Time, except for any failure to perform or comply
with such agreements and covenants which would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect;

 
(c)          Third Party Consents. Parent shall have received evidence, in form and substance reasonably satisfactory to it, that those approvals

of Governmental Authorities or other third parties described on Section 6.2(c)(i) of the Company Disclosure Schedule have been obtained; provided,
however, that with respect to Lease Consents (as described below) it shall be a condition to closing that 80% (measured as provided in Section 6.2(c)(ii) of
the Company Disclosure Schedule) of those approvals identified as “Lease Consents” in Section 6.2(c)(i) of the Company Disclosure Schedule shall have
been obtained; provided, further, that, notwithstanding anything contained in this Agreement, such 80% shall include those Lease Consents set forth on
Section 6.2(c)(ii) of the Company Disclosure Schedule;

 
(d)          No Company Material Adverse Effect. Since the date of this Agreement there shall not have occurred any Company Material

Adverse Effect;
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(e)           Resignation of Directors. Parent shall have received written resignations from all of the directors of the Company and its
Subsidiaries, as applicable, effective as of the Effective Time;

 
(f)           Ratification of Actions and Appointment of Officers. Parent shall have received sufficient evidence that (i) all prior actions of each

of the Company’s Subsidiaries have been ratified by all appropriate actions and (ii) to the extent that it is within the Company’s limited liability company
power to do so, the individuals identified by Parent no less than twenty (20) days prior to the Closing shall have been appointed to the offices and committees
specified by Parent.

 
(g)          Officer’s Certificate. The Company shall have delivered to Parent and Merger Sub a certificate, signed by the chief executive

officer of the Company, to the effect that each of the conditions specified in clause (a) of Section 6.1 (solely as it applies to the Company Board Approval)
and clauses (a), (b) and (d) of this Section 6.2 are satisfied in all respects;

 
(h)          Rockmore Certificate. Parent shall have received a certificate, in form and substance reasonably acceptable to Parent, from

Rockmore Investment Master Fund Ltd. (“Rockmore”) to the effect that, as of the Effective Time the Company has complied with all of its obligations under
the existing loan documents (or Rockmore has permanently waived such compliance in writing);

 
(i)           Monitoring and Management Services Agreement. Parent shall have received satisfactory evidence of the termination of that

certain Monitoring and Management Services Agreement dated as of February 23, 2012 by and among the Company, Mistral Spa Holdings, LLC and Mistral
Capital Management, LLC (the “Management Agreement”);

 
(j)           Escrow Agreement. The Escrow Agreement shall have been executed and delivered by Unitholders’ Representative and the

Escrow Agent;
 
(k)          [Reserved].
 
(l)           [Reserved].
 
(m)          Joinder Agreements. Parent shall have received from the Company Joinder Agreements from Company Unitholders representing

ninety five percent (95%) of the outstanding Company Units (as measured in accordance with the Updated Cap Table); and
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(n)          FIRPTA Certificate. The Unitholders’ Representative shall have delivered to Parent (a) a duly executed statement on behalf of the
Company in a form reasonably satisfactory to Parent and that is in compliance with Treasury Regulations Section 1.1445-11T(d)(2), and (b) from Company
Unitholders representing ninety five percent (95%) of the outstanding Company Units (as measured in accordance with the Updated Cap Table), a duly
executed certificate of non-foreign status in a form reasonably satisfactory to Parent and in compliance with Treasury Regulations Section 1.1445-2(b).

 
(o)          Good Standing Certificates. The Company shall have delivered to Parent a good standing certificate and certificate of legal

existence from the Secretary of State of the jurisdiction of incorporation or formation, as the case may be, of the Company and each of its Subsidiaries, which
certificate shall be dated no more than 30 days prior to the Closing Date.

 
(p)          ACDBE Certificates. The Company shall have delivered to Parent evidence of certification (which may include listing on the

appropriate state DBE website) for the ACDBEs set forth in Section 6.2(p) of the Company Disclosure Schedules.
 
(q)          Other Deliveries. Parent shall have received such other certificates and instruments (including without limitation certificates of

good standing of the Company and its Subsidiaries in their jurisdiction of organization and the various foreign jurisdictions in which they are qualified,
certified charter documents, certificates as to the incumbency of officers and the adoption of authorizing resolutions) as it shall reasonably request in
connection with the Closing.

 
6.3           Additional Conditions to Obligations of the Company. The obligation of the Company to effect the Merger is also subject to the following

conditions, any and all of which may be waived (to the extent permitted by law) in writing by the Company, in whole or in part, to the extent permitted by the
applicable law:

 
(a)           Representations and Warranties. The representations and warranties of Parent contained in Article III shall be true, complete and

correct as of when made and on and as of the Effective Time, (except (i) for such changes resulting from actions permitted under this Agreement, (ii) to the
extent any such representation or warranty is made as of a time other than the Effective Time, in which case, such representation or warranty need only be
true and correct at and as of such time, or (iii) where the failure of any such representation or warranty to be true and correct (without giving effect to any
materiality or Parent Material Adverse Effect qualification or limitation) would not reasonably be expected, individually or in the aggregate, to have a Parent
Material Adverse Effect);

 
(b)          Agreements and Covenants. Parent and Merger Sub shall have performed or complied in all material respects with all agreements

and covenants required by this Agreement to be performed or complied with by them on or prior to the Effective Time, except for any failure to perform or
comply with such agreements and covenants which would not, individually or in the aggregate, reasonably be expected to have a Parent Material Adverse
Effect;

 
(c)          Third Party Consents. The Company shall have received evidence, in form and substance reasonably satisfactory to it, that (i) those

approvals of Governmental Authorities described on the Parent Disclosure Schedule (or not described on the Parent Disclosure Schedule but required to be so
described) shall have been obtained; and (ii) those approvals of other third parties described in Sections 3.4(c) and 3.4 (d) (or not described in Sections 3.4(c)
and 3.4 (d) of the Parent Disclosure Schedule but required to be so described) have been obtained, except where the failure to have been so obtained, either
individually or in the aggregate, could not reasonably be expected to result in a Parent Material Adverse Effect;
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(d)          Parent Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any Parent Material Adverse
Effect;

 
(e)          Officer’s Certificate. Parent shall have delivered to the Company a certificate, signed by the chief executive officer of Parent, to

the effect that each of the conditions specified in clauses (a) , (b) and (d) of this Section 6.3 is satisfied in all respects.
 
(f)           Escrow Agreement. The Escrow Agreement shall have been executed and delivered by Parent and the Escrow Agent.
 
(g)          Other Deliveries. The Company shall have received such other certificates and instruments (including without limitation, if

reasonably available, certificates of good standing of the Parent and its Subsidiaries in their jurisdiction of organization and the various foreign jurisdictions in
which they are qualified, certified charter documents, certificates as to the incumbency of officers and the adoption of authorizing resolutions) as it shall
reasonably request in connection with the Closing.

 
ARTICLE VII

INDEMNIFICATION
 
7.1           Survival.

 
(a)          Except as set forth in Section 7.1(b), all representations and warranties contained in this Agreement, or in any Schedule, certificate

or other document delivered in connection with the Closing pursuant to this Agreement, shall survive the Closing for a period of eighteen (18) months.
 
(b)          The representations and warranties of (i) the Company contained in Sections 2.1(a) and (c) (Organization and Qualification),

Section 2.3 (Capital Structure), Section 2.4 (Authority; No Conflict; Required Filings), Section 2.5 (Board Approval; Required Vote), Section 2.15 (Taxes),
Section 2.22 (Environmental and Safety Laws), and Section 2.27 (Brokers), and (ii) Parent set forth in Section 3.1 (Organization), Section 3.2 (Power and
Authorization), Section 3.5 (No Brokers) and Section 3.7 (Capitalization of Parent) (collectively, the “Fundamental Representations”), shall survive the
Closing until the expiration of the applicable statute of limitations (including any applicable extensions) plus a period of sixty (60) days, at which time such
representations and warranties shall terminate; provided, however, in the event that there is not an applicable statute of limitations, such Fundamental
Representation shall survive until the sixth (6th) anniversary of Closing.

 
(c)          Unless otherwise expressly set forth in this Agreement, the covenants and agreements set forth in this Agreement shall survive the

Closing and remain in effect until such time as each such covenant has been fully performed and satisfied.
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(d)          The period for which a representation or warranty, covenant or agreement survives the Closing is referred to herein as the
“Applicable Survival Period.” In the event a Notice of Claim for indemnification under Section 7.2 or 7.3 is given within the Applicable Survival Period,
the representation or warranty, covenant or agreement that is the subject of such indemnification claim (whether or not formal legal action shall have been
commenced based upon such claim) shall survive with respect to such claim until such claim is finally resolved; provided, however, such survival shall apply
only for purposes of the resolution of the matter covered by such Notice of Claim (and matters resulting from, arising out of, based upon or in connection with
the event that gave rise to the Notice of Claim). No Indemnifying Party will have any liability for any claim unless written notice of such claim is provided in
accordance with this Article VII during the Applicable Survival Period.

 
(e)          For purposes of this Article VII, “Indemnified Party” means any Person that is seeking indemnification from an Indemnifying

Party pursuant to the provisions of this Agreement and “Indemnifying Party” means any party hereto from which any Indemnified Party is seeking
indemnification pursuant to the provisions of this Agreement.

 
7.2           Indemnification by Company Unitholders. From and after the Effective Time, the Company Unitholders shall, severally but not jointly

(based upon such Company Unitholder’s Pro Rata Share), indemnify and defend Parent and its Affiliates (including, following the Effective Time, the
Company) and their respective Representatives (the “Parent Indemnitees”) against, and shall hold them harmless from, any and all liabilities, losses,
damages, claims (including third party claims), charges, interest paid to third parties, penalties, Taxes, Actions, lawsuits, amounts reasonably paid in
settlement, judgments, awards, fines, deficiencies, demands and expenses, including the fees, costs and expenses described in Section 7.11(a), and including,
to the extent applicable and solely to the extent actually paid to a third party, any special, consequential, punitive or exemplary damages or losses, diminution
in value, costs and expenses (collectively, “Losses”) resulting from, arising out of, based upon or incurred by any Parent Indemnitee in connection with, or
otherwise with respect to:

 
(a)          any inaccuracy in or breach of any representation and warranty of the Company contained in this Agreement or any certificate or

other document furnished or to be furnished by the Company to Parent or Merger Sub in connection with the Closing of the Merger and other transactions
contemplated by this Agreement, in each instance, as of the date of this Agreement or as of the Effective Time;

 
(b)          any breach of any covenant or agreement of the Company contained in this Agreement (other than Section 5.5(a) or the last

sentence of Section 5.1(a)) or any certificate or other document furnished or to be furnished by the Company to Parent or Merger Sub in connection with the
Closing of the Merger and other transactions contemplated by this Agreement;

 
(c)          any fees, expenses or other payments incurred or owed by the Company to any agent, broker, investment banker, law firm,

accounting firm or other firm or person retained or employed by it to provide services in connection with the Merger and other transactions contemplated by
this Agreement other than the $500,000 to be paid by Parent in accordance with Section 9.3;
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(d)          any claim made by any Company Unitholder (or any Person purporting to be a holder of any limited liability interest or other
equity interest in the Company) relating to the Merger Consideration or such Person’s rights with respect to the Merger Consideration, or the calculations and
determinations set forth on the Consideration Spreadsheet;

 
(e)          any Loss resulting from or arising out of the matters set forth on Section 7.2(e) of the Company Disclosure Schedules;
 
(f)          any liability for (without duplication): (i) any and all Taxes, imposed on or with respect to the Company or its Subsidiaries or any

property thereof for all Taxable periods ending on or before the Closing Date and the portion through the end of the Closing Date for any Straddle Period; (ii)
any and all Taxes of any Person (other than the Company or its Subsidiaries) imposed on the Company or its Subsidiaries as a transferee or successor, by
contract (other than contracts entered into in the ordinary course of business and not primarily related to Taxes) or otherwise, which Taxes relate to an event
or transaction occurring before the Closing; and (iii) any withholding Taxes imposed on a Company Unitholder in connection with any consideration issued
or otherwise payable pursuant to this Agreement; and (iv) Transfer Taxes the Company Unitholders are responsible for under Section 10.6 of this Agreement;

 
(g)          any claim by a D&O Indemnitee for indemnification arising out of claims made against the D&O Indemnitee by any Company

Unitholder (or any Person purporting to be a holder of any limited liability interest or other equity interest in the Company) prior to the Effective Time (other
than Parent with respect to the Series C Preferred Units of the Company); provided, that the Company Unitholders shall not be responsible for any such
Losses for which coverage is paid to Parent under the D&O Insurance; and

 
(h)          any Loss resulting from or arising out of the matter set forth on Section 7.2(h) of the Company Disclosure Schedules.

 
7.3           Indemnification by Parent. From and after the Effective Time, Parent shall indemnify and defend the Company Unitholders and their

respective Affiliates and Representatives (the “Unitholder Indemnitees”) against, and shall hold them harmless from, any and all Losses resulting from,
arising out of, or incurred by any Unitholder Indemnitee in connection with, or otherwise with respect to:

 
(a)          any inaccuracy in or breach of any representation and warranty or other statement by Parent or Merger Sub contained in this

Agreement or any certificate or other document furnished or to be furnished by Parent to the Company or the Company Unitholders in connection with the
Closing of the Merger and other transactions contemplated by this Agreement, in each instance, as of the date of this Agreement; and

 
(b)          any breach of any covenant or agreement of Parent or Merger Sub contained in this Agreement (other than Section 5.5(a) or the

last sentence of Section 5.1(a)) or any other document furnished or to be furnished to the Company in connection with the Closing of the Merger and other
transactions contemplated by this Agreement.

 
7.4           Certain Limitations. The indemnification provided for in Section 7.2 and Section 7.3 shall be subject to the following limitations:
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(a)          The Company Unitholders shall have no obligation to indemnify Parent Indemnitees with respect to Losses arising under Section
7.2(a), until the aggregate amount of all Losses arising thereunder exceeds $310,000 (the “Deductible”), in which case Company Unitholders will be liable
only for Losses arising thereunder in excess of the Deductible, subject to the other limitations in this Section 7.4; provided, however, that the Deductible shall
not apply to Losses arising under Section 7.2(a) due to a breach of the Fundamental Representations.

 
(b)          The Company Unitholders shall have no obligation to indemnify Parent Indemnitees with respect to aggregate Losses arising

under Section 7.2(a) in excess of $5,000,000 (the “Cap”); provided, however that the Cap shall not apply to Losses arising under Section 7.2(a) due to a
breach of the Fundamental Representations.

 
(c)          Parent shall have no obligation to indemnify Unitholder Indemnitees with respect to Losses arising under Section 7.3(a) until the

aggregate amount of all Losses arising thereunder exceeds the Deductible, in which case Parent will be liable only for Losses arising thereunder in excess of
the Deductible, subject to the other limitations in this Section 7.4; provided, however, that the Deductible shall not apply to Losses arising under Section
7.3(a) due to a breach of the Fundamental Representations. The aggregate amount of all Losses for which Parent shall be liable pursuant to Section 7.3(a)
shall not exceed the Cap.

 
(d)          Notwithstanding the foregoing, the limitations set forth in this Section 7.4 shall not apply to Losses based upon, arising out of,

with respect to or by reason of any inaccuracy in or breach of any of the Fundamental Representations or in the case of actual fraud by the applicable
Indemnifying Party or the Company. Further, for the sake of clarity, the limitations set forth in Section 7.4 shall not apply to Losses resulting from, arising out
of, or based upon Sections 7.2(b), (c), (d), (f), (g) or (h). Notwithstanding anything herein to the contrary (including the foregoing provisions of this Section
7.4(d)), (i) in no event shall any Company Unitholder have an obligation to indemnify any Parent Indemnitee with respect to a Loss in an amount greater than
the Company Unitholder’s Pro Rata Share of such Loss and (ii) in no event shall any Company Unitholder have aggregate liability to the Indemnified Parties
in excess of the Merger Consideration actually received by such Company Unitholder.

 
(e)          The amount of any Losses incurred by Parent Indemnitees or Unitholder Indemnitees, as applicable, will be reduced by the net

amount such Person, as applicable, actually recovers from any insurer or other party liable for such Losses, net of the costs and expenses incurred by the
Indemnified Party in seeking such recoveries, in each case which the Indemnified Party reasonably estimates to result from such recoveries (including,
without limitation, anticipated increases in insurance premiums estimated in good faith), and will not be reduced for any tax benefits resulting therefrom. An
Indemnified Party shall use commercially reasonable efforts to seek recovery, and to cause its Affiliates to seek recovery, from all insurance policies or other
third-party agreements covering such Losses. For purposes of this Section 7.4(f) only, “commercially reasonable” means the Indemnified Party’s actions must
be commercially reasonable taking into account all relevant considerations, including the risk of increased insurance premiums, the impact on insurance claim
history, the risk of insurance non-renewal, other insurance policy risks and consequences and all other foreseeable consequences related to third parties,
including foreseeable impacts on customer, vendor, distributor, supplier, strategic alliance, partner or other relationships.
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(f)          For purposes of determining whether a breach has occurred and calculating the amount of Losses in connection with a claim for
indemnification under this Article VII, any inaccuracy in or breach of any representation or warranty (other than with respect to those representations and
warranties contained in Sections 2.6, 2.8 and 2.9) shall be determined without regard to any materiality, Material Adverse Effect or other similar qualification
contained in or otherwise applicable to such representation or warranty.

 
7.5           Indemnification Procedures for Third Party Claims against Parent Indemnitee.

 
(a)          In the event that a Parent Indemnitee receives notice of the assertion of any claim or the commencement of any Action (other than

a claim or Action relating to Taxes that are governed by Section 10.4) by a third party which Parent Indemnitee reasonably believes may give rise to a claim
for recovery of Losses under the provisions of this Article VII (“Third Party Claim”), Parent (on behalf of Parent Indemnitee) shall notify the Unitholders’
Representative of such Third Party Claim (a “Notice of Claim”). Such Notice of Claim shall be given promptly after receipt by the Parent of notice of such
Third Party Claim, shall be accompanied by reasonable supporting documentation submitted by such third-party (to the extent then in the possession of
Parent) and shall describe in reasonable detail (to the extent known by Parent) the facts constituting the basis for such Third Party Claim and the amount of
the claimed Losses, if then known, provided, however, that the failure to give such notice shall not affect any claim unless the Company Unitholders are
materially prejudiced by such failure to provide notice. Parent Indemnitee shall have the right to defend, conduct and control the defense of the Third Party
Claim (“Third Party Defense”) with counsel of its choice at the expense of the Indemnifying Party; provided, however, that the Unitholders’ Representative
shall have the right, at its expense, to participate in (but not control) such Third Party Defense. Parent Indemnitee shall conduct the Third Party Defense
actively and diligently, and Indemnifying Party will provide reasonable cooperation in the Third Party Defense. Parent Indemnitee shall have the right to
consent to the entry of any judgment or enter into any settlement with respect to the Third Party Claim in any manner and on such terms as it may deem
appropriate; provided, however, that other than with respect to Actions (including one Action or a series of related Actions) involving Losses less than
$25,000 in the aggregate, Parent Indemnitee shall not agree to any settlement of, or the entry of any judgment arising from, any such Action without the prior
written consent of the Unitholders’ Representative, which shall not be unreasonably withheld, conditioned or delayed.

 
(b)          Each party to this Agreement shall use its commercially reasonable efforts to cooperate and to cause its employees to cooperate

with and assist Parent Indemnitee or the Unitholders’ Representative, as the case may be, in connection with any Third Party Defense, including attending
conferences, discovery proceedings, hearings, trials and appeals and furnishing records, information and testimony, as may reasonably be requested; provided
that each party shall use its reasonable best efforts, in respect of any Third Party Claim of which it has assumed the defense, to preserve the confidentiality of
all confidential information of the other party and the attorney-client and work-product privileges of the party controlling the Third Party Defense.
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7.6           Indemnification Procedures for Non-Third Party Claims. In the event of a claim that does not involve a Third Party Claim (other than a
claim relating to Taxes that are governed by Section 10.4) being asserted against it, the Indemnified Party shall send a Notice of Claim (a) if the Indemnified
Party is a Parent Indemnitee, to Unitholders’ Representative or (ii) if the Indemnified Party is a Unitholder Indemnitee, to Parent. The Notice of Claim shall
set forth the amount, if known, or, if not known, an estimate of the foreseeable maximum amount of claimed Losses (which estimate shall not be conclusive
of the final amount of such Losses) and a description of the basis for such claim. The Indemnifying Party will have thirty (30) days from receipt of such
Notice of Claim to dispute the claim. If the Indemnifying Party does not give notice to the Indemnified Party that it disputes such claim within thirty (30)
calendar days after its receipt of the Notice of Claim, the claim specified in such Notice of Claim will be conclusively deemed a Loss subject to
indemnification hereunder.

 
7.7           Escrow Fund.

 
(a)          As set forth in Section 1.10(a), concurrently with the Closing:

 
(i)          Parent shall deposit with the Escrow Agent for a period of 18 months (the “Escrow Release Date”) (or, with respect to the

matters and amounts specified in Section 7.2(e) and Section 7.2(h) of the Company Disclosure Schedule, for the time periods specified therein), shares of
Parent Preferred Stock with an aggregate initial liquidation preference equal to $9,050,000, subject to reduction as provided in Section 7.7(a)(i) of the
Company Disclosure Schedule (the “Indemnity Escrow Amount” and, together with any distributions or earnings thereon, the “Indemnity Escrow Fund”),
which escrow shall be invested, held and disbursed by the Escrow Agent in accordance with the terms of this Agreement and the Escrow Agreement and shall
serve as security to Parent for the Company’s representations, warranties, covenants and agreements set forth in this Agreement;

 
(ii)         Parent shall deposit with the Escrow Agent for a period of 18 months (the “Consents Survival Period”), shares of Parent

Preferred Stock with an aggregate initial liquidation preference equal to $3,500,000 (the “Consents Escrow Amount” and, together with any distributions or
earnings thereon, the “Consents Escrow Fund”) which escrow shall be invested, held and disbursed by the Escrow Agent in accordance with the terms of
this Agreement (including Section 7.7(a)(ii) of the Company Disclosure Schedules) and the Escrow Agreement.

 

 55  



 
 

(b)          Parent may make a claim against the Indemnity Escrow Fund for the amount of any indemnifiable Losses by sending a Notice of
Claim pursuant to Section 7.5 or 7.6 to the Escrow Agent and the Unitholders’ Representative. With respect to Losses pursuant to Section 7.2(a) (other than
any such Losses arising or resulting from a breach of a Fundamental Representation) or Section 7.2(e), Parent Indemnitees’ sole source of recovery shall be
against the Indemnity Escrow Amount, and Parent Indemnitees shall have no right to seek recovery against the Company Unitholders. In the event that Parent
Indemnitees are permitted to seek recovery against Company Unitholders in accordance with this Section 7.7(b), Parent Indemnitees shall first seek recourse
against (i) the Indemnity Escrow Fund, and (ii) to the extent that the Indemnity Escrow Fund is unavailable or depleted, against the Company Unitholders
(severally in accordance with their Pro Rata Share) in accordance with, and subject to the limitations contained in, this Article VII. If (i) Parent obtains
recovery or recoveries against the Company Unitholders from the Indemnity Escrow Fund for a breach of a Fundamental Representation or pursuant to
Sections 7.2(b), (c), (d), (f), (g) or (h) and (ii) as a result, the Indemnity Escrow Fund is insufficient to satisfy indemnifiable Losses pursuant to Section 7.2(a)
or Section 7.2(e), each Company Unitholder shall agree to replenish the Indemnity Escrow Fund with an amount equal to the amount disbursed therefrom
pursuant to clause (i) of this sentence on a dollar-for-dollar basis up to each Company Unitholder’s Pro Rata Share of the amount disbursed from such
Indemnity Escrow Fund pursuant to clause (i) of this sentence; provided, however, that the Company Unitholders shall have no obligation to replenish the
Indemnity Escrow Fund with respect to aggregate Losses arising under Section 7.2(a) in excess of the Cap (or with respect to aggregate Losses arising under
Section 7.2(e) in excess of the applicable cap provided therefor). In satisfaction of any claims under this Article VII (including any amounts to be replenished
pursuant to the preceding sentence), Company Unitholders shall be permitted to deliver, at their sole option, either cash, shares of Parent Common Stock,
Parent Preferred Stock or Parent Warrants. In the event that a Company Unitholder desires to deliver securities in satisfaction of any claims under this Article
VII, such Company Unitholder shall deliver such securities in the following order of priority: (i) shares of Parent Common Stock then held by such Company
Unitholder or shares of Parent Preferred Stock then held by such Company Unitholder and (ii) Parent Warrants then held by such Company Unitholder. For
purposes of this Section 7.7(b), shares of Parent Common Stock shall be valued at the 10-day volume weighted average price, shares of Parent Preferred
Stock shall be valued at the applicable liquidation preference, and shares of Parent Warrants shall be valued using the Black-Scholes model or another well-
accepted option-pricing model.

 
(c)          Subject to any claims made in accordance with Article VII hereof, and pursuant to the Escrow Agreement, the remaining

undistributed balance of the Indemnity Escrow Fund and/or the Consents Escrow Fund, if any, shall be released by the Escrow Agent to the Company
Unitholders in accordance with the directions of the Unitholders’ Representative.

 
(d)          Subject to amounts required to be retained by the Escrow Agent in accordance with Section 7.2(e) of the Company Disclosure

Schedule, in the event that Parent has not delivered a Notice of Claim to the Escrow Agent and the Unitholders’ Representative prior to the Escrow Release
Date, the Indemnity Escrow Amount (plus any distributions or earnings thereon that have not previously been released to the Company Unitholders) minus
the sum of (a) any Losses finally determined to be payable to the Parent Indemnitees and (b) any Losses claimed pursuant to Notices of Claim for Losses that
have not yet been finally resolved in accordance with this Agreement, shall be released to the Company Unitholders in accordance with the directions of the
Unitholders’ Representative, and Parent and the Unitholders’ Representative shall execute and deliver to the Escrow Agent a joint written instruction to
release such amount.

 
7.8           Contingent Claims. Nothing herein shall be deemed to prevent an Indemnified Party from making a claim hereunder for potential or

contingent claims or demands; provided that the Notice of Claim sets forth the specific basis for any such contingent claim to the extent then feasible and the
Indemnified Party has reasonable grounds to believe that such a claim may be made.
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7.9           Effect of Investigation; Waiver
 
(a)          An Indemnified Party’s right to indemnification or other remedies based upon the representations and warranties and covenants

and agreements of the Indemnifying Party will not be affected by any investigation or knowledge of the Indemnified Party or any waiver by the Indemnified
Party of any condition based on the accuracy of any representation or warranty, or compliance with any covenant or agreement. Such representations and
warranties and covenants and agreements shall not be affected or deemed waived by reason of the fact that the Indemnified Party knew or should have known
that any representation or warranty might be inaccurate or that the Indemnifying Party failed to comply with any agreement or covenant. Any investigation by
such party shall be for its own protection only and shall not affect or impair any right or remedy hereunder.

 
(b)          Each Company Unitholder acknowledges and agrees that, upon and following the Closing, the Company shall not have any

liability or obligation to indemnify, save or hold harmless or otherwise pay, reimburse or make any Company Unitholder whole for or on account of any
indemnification or other claims made by any Parent Indemnitee hereunder. Each Company Unitholder shall have no right of contribution against the
Company with respect to any such indemnification or other claim described in the preceding sentence.

 
7.10         Exclusive Remedy. Parent and Merger Sub (on the one hand) and the Company and the Company Unitholders (on the other hand)

acknowledge and agree that no representations or warranties have been made by the Company or the Company Unitholders (on the one hand) or Parent or
Merger Sub (on the other hand) in connection with the transactions contemplated by this Agreement, except for those made by any such Person expressly set
forth herein or in any certificate, agreement or other instrument executed in connection with the Closing and expressly provided for herein. Except to the
extent provided in this Article VII or in the case of actual fraud by the applicable Indemnifying Party, each of the Parties (and, in the case of Parent and
Merger Sub, on behalf of the Surviving Entity) agree not to assert any claim that any of the other Parties or any other Person has made any false
representation, warranty, or statement in connection with the transactions contemplated by this Agreement or omitted to make any statement necessary in
order to make the representations, warranties and statements so made by any such party not misleading and agree to waive any right or remedy available by
law in connection with the foregoing. Except with respect to Losses arising from actual fraud by the applicable Indemnifying Party, the indemnification
provisions in this Article VII will be the exclusive remedy of the Parties following the Effective Time

 
7.11         Certain Indemnification Matters.

 
(a)          Prevailing Party Indemnification. If any Action is brought to enforce or interpret the provisions of this Article VII in a court of

competent jurisdiction that results in a final, non-appealable order, the prevailing party in such Action shall be entitled to reimbursement of its costs and
expenses (including reasonable legal, consultant, accounting and other professional fees), which shall constitute Losses for which the prevailing party shall be
entitled to indemnification hereunder.
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(b)          Late Payments. Any and all Losses hereunder shall bear interest from five (5) days following final determination that such
indemnification is required to be paid under this Agreement (and the amount thereof) until the date finally paid by the Indemnifying Party at the rate of 5%
per annum.

 
ARTICLE VIII

UNITHOLDERS’ REPRESENTATIVE
 

8.1           Unitholders’ Representative. By executing this Agreement, a Joinder Agreement or by accepting any consideration payable hereunder,
each Company Unitholder shall have irrevocably authorized, appointed and empowered Mistral XH Representative, LLC (together with any subsequent or
successor representative, the “Unitholders’ Representative”) to be the exclusive proxy, representative, agent and attorney-in-fact of each of the Company
Unitholders, with full power of substitution, to make all decisions and determinations and to act and execute, deliver and receive all documents, instruments
and consents on behalf of the Company Unitholders, at any time, in connection with, and that may be deemed by the Unitholders’ Representative to be
necessary or appropriate to accomplish the intent and implement the provisions of, this Agreement, and to facilitate the consummation of the transactions
contemplated hereby. By executing this Agreement, the Unitholders’ Representative accepts such appointment, authority and power and authorization to act
as Unitholders’ Representative as attorney-in-fact and agent on behalf of the Company Unitholders in accordance with the terms of this Agreement and any
applicable ancillary documents. Without limiting the generality of the foregoing, the Unitholders’ Representative shall have the power to take any of the
following actions on behalf of the Company Unitholders: (i) to give and receive notices, communications and consents under this Agreement, the Escrow
Agreement and the other documents, instruments and agreements contemplated hereby; (ii) to receive and facilitate distribution of payments pursuant to this
Agreement and the Escrow Agreement (including any unused balance of the Indemnity Escrow Fund and/or the Consents Escrow Fund); (iii) to waive,
modify or amend any provision of this Agreement, the Escrow Agreement or the other documents, instruments and agreements contemplated hereby; (iv) to
assert any claim or institute any Action; (v) to investigate, defend, contest or litigate any Action initiated by any Person against the Unitholders’
Representative or a Company Unitholder under this Agreement and the Escrow Agreement, as the Unitholders’ Representative, in its sole discretion, may
deem necessary or desirable; (vi) [reserved]; (vii) to negotiate, enter into settlements and compromises of, resolve and comply with orders of courts and
awards of arbitrators or other third party intermediaries with respect to any disputes arising under this Agreement and the Escrow Agreement, as the
Unitholders’ Representative, in its sole discretion, may deem necessary or desirable; (viii) to negotiate and enter into settlements with respect to any
indemnification claims arising under this Agreement and the Escrow Agreement, as the Unitholders’ Representative, in its sole discretion, may deem
necessary or desirable; (ix) to agree to any offsets or other additions or subtractions of amounts to be paid under this Agreement and the Escrow Agreement as
the Unitholders’ Representative, in its sole discretion, may deem necessary or desirable; (x) to make, execute, acknowledge and deliver all such other
agreements, guarantees, orders, receipts, endorsements, notices, requests, instructions, certificates, assignments, letters and other writings, (xi) make, or assist
Parent with making, any filings in connection with this Agreement and the transactions contemplated hereby, (xii) to refrain from enforcing any right of the
Company Unitholders arising out of or under or in any manner relating to this Agreement; provided, however, that no such failure to act on the part of the
Unitholders’ Representative, except as otherwise provided in this Agreement, shall be deemed a waiver of any such right or interest by the Unitholders’
Representative or by the Company Unitholders unless such waiver is in a writing signed by the waiving party or by the Unitholders’ Representative, and (xiii)
engage, at the Company Unitholders’ expense, attorneys, accountants, financial and other advisors, paying agents and other persons necessary or appropriate
in the judgment of the Unitholders’ Representative for the accomplishment of the foregoing or in connection with any matter arising under this Agreement,
and, in general, to do any and all things and to take any and all action that the Unitholders’ Representative, in its sole and absolute discretion, may consider
necessary or proper or convenient in connection with or to carry out the activities described in this Agreement. Unitholders’ Representative shall have the
right to withhold any amounts otherwise payable to the Company Unitholders in accordance with this Agreement as it deems necessary or appropriate in
order to cover costs, fees and expenses that it may reasonably incur in connection with discharging its duties hereunder.
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8.2           Reliance. The appointment of the Unitholders’ Representative by each Company Unitholder is coupled with an interest and may not be
revoked in whole or in part (including upon the death or incapacity of such Company Unitholder). Such appointment shall be binding upon the heirs,
executors, administrators, estates, personal representatives, officers, managers, successors and assigns of each Company Unitholder. All decisions of the
Unitholders’ Representative shall be final and binding on all of the Company Unitholders, and no Company Unitholder shall have the right to object, dissent,
protest or otherwise contest the same. The Parent shall be entitled to rely upon, without independent investigation, any act, notice, instruction or
communication from the Unitholders’ Representative and any document executed by the Unitholders’ Representative on behalf of any such Unitholders and
shall be fully protected in connection with any action or inaction taken or omitted to be taken in reliance thereon absent willful misconduct. If the
Unitholders’ Representative ceases to serve in such capacity, for any reason, such Person shall designate its successor. Failing such designation within ten
(10) Business Days after the Unitholders’ Representative has ceased to serve, Company Unitholders entitled to receive, in the aggregate, a majority of the
Merger Consideration, shall appoint a successor. Failing such designation within ten (10) Business Days after such successor has ceased to serve, the Parent
shall appoint a successor (subject to replacement by the Company Unitholders at any time thereafter pursuant to the preceding sentence).

 
8.3           No Liability.

 
(a)          Each of the Parties acknowledges and agrees that the Unitholders’ Representative is a party to this Agreement solely to perform

certain administrative functions in connection with the consummation of the transactions contemplated hereby. Accordingly, each of the Parties acknowledges
and agrees that, other than in the Unitholders’ Representative’s role as a Company Unitholder (if applicable), the Unitholders’ Representative shall have no
liability to, and shall not be liable for any Losses of, any of the Parties or to any other Person in connection with any obligations of the Unitholders’
Representative under this Agreement or otherwise in respect of this Agreement or the transactions contemplated hereby, except to the extent such Losses shall
be proven to be the direct result of fraud by the Unitholders’ Representative in connection with the performance by the Unitholders’ Representative of its
obligations hereunder.
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(b)          Parent shall not be responsible for any loss suffered by, or liability of any kind to, the Unitholders arising out of any act done or
omitted by the Unitholders’ Representative in connection with the administration of the Unitholders’ Representative’s duties hereunder.

 
(c)          The Unitholders’ Representative shall be entitled to receive reimbursement from, and be indemnified by, the Company Unitholders

for certain expenses, charges and liabilities as provided in this Article VIII. In connection with this Agreement and the ancillary documents, and in exercising
or failing to exercise all or any of the powers conferred upon the Unitholders’ Representative hereunder or thereunder, (i) the Unitholders’ Representative
(and its Affiliates) shall incur no responsibility whatsoever to any Company Unitholder by reason of any error in judgment or other act or omission performed
or omitted hereunder, and (ii) the Unitholders’ Representative shall be entitled to rely on the advice of counsel, public accountants or other independent
experts experienced in the matter at issue, and any error in judgment or other act or omission of the Unitholders’ Representative pursuant to such advice shall
in no event subject the Unitholders’ Representative (or any of its Affiliates) to liability to any Company Unitholder. Each Company Unitholder shall
indemnify, severally in accordance with its Pro Rata Share and not jointly, the Unitholders’ Representative (and its Affiliates) against all Losses, including
reasonable attorneys’, accountants’ and other experts’ fees and the amount of any judgment against them, of any nature whatsoever (including, but not limited
to, any and all expense whatsoever reasonably incurred in investigating, preparing or defending against any litigation, commenced or threatened or any claims
whatsoever), arising out of or in connection with any claim, investigation, challenge, action or proceeding or in connection with any appeal thereof, relating to
the acts or omissions of the Unitholders’ Representative hereunder. In the event of any indemnification hereunder, upon written notice from the Unitholders’
Representative to the Company Unitholders as to the existence of a deficiency toward the payment of any such indemnification amount, each Company
Unitholder shall promptly deliver to the Unitholders’ Representative full payment of such Company Unitholder’s share of the amount of such deficiency in
proportion to such Company Unitholder’s Pro Rata Share. All of the indemnities, immunities and powers granted to the Stockholders’ Representative under
this Agreement shall survive the Effective Time and/or any termination of this Agreement.

 
ARTICLE IX

TERMINATION, AMENDMENT AND WAIVER
 

9.1           Termination. This Agreement may be terminated and the Merger and other transactions contemplated hereby may be abandoned at any
time prior to the Effective Time:

 
(a)          by mutual written consent of the Company, Parent and Merger Sub duly authorized by the Board of Directors of each entity;
 
(b)          by either Parent or the Company if the Merger shall not have been consummated on or before December 31, 2016 (the “End

Date”); provided, however, in the event that prior to the End Date all conditions set forth in Sections 6.1 and 6.2 have been met other than the conditions set
forth in either Section 6.1(a) or Section 6.2(c), the “End Date” shall be deemed to be extended until March 31, 2017; provided, further, that the right to
terminate this Agreement under this Section 9.1(b) shall not be available to a Party whose failure to fulfill any obligation under this Agreement has been the
cause of, or resulted in, the failure of the Merger to have been consummated on or before such date;
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(c)          by either Parent or the Company, if there shall have been any law enacted by a Governmental Authority prohibiting the
consummation of the Merger, or any Governmental Authority having competent jurisdiction shall have issued an order or taken any other action, in each case,
which restrains, enjoins or otherwise prohibits the Merger, which order has become final and non-appealable;

 
(d)          by Parent or the Company if the Parent Annual Meeting shall have been held and completed (including any adjournments or

postponements thereof), Parent’s stockholders shall have taken a final vote on a proposal to approve the transactions contemplated hereby, including the
Merger, and the Parent Stockholder Approval shall not have been obtained, or the Parent Stockholder Approval shall otherwise not have been obtained prior
to the End Date;

 
(e)          [Reserved]
 
(f)          by Parent, if (i) the board of directors of the Company, or any authorized committee thereof, shall have effected a Company Board

Approval Change; (ii) the Company shall have entered, or caused the Company or its Subsidiaries to enter, into any letter of intent, agreement in principle,
term sheet, merger agreement, acquisition agreement or other similar agreement related to any Company Acquisition Proposal; (iii) the Company shall have
materially breached Section 4.2; or (iv) the board of directors of the Company, or any authorized committee thereof shall have resolved to do any of the
foregoing;

 
(g)          by the Company, if (i) the board of directors of Parent, or any authorized committee thereof shall have failed to present and

recommend the approval and adoption of this Agreement and the Merger to the stockholders of Parent, or withdrawn or modified in a manner adverse to
Company, its recommendation or approval of the Merger and this Agreement; (ii) Parent shall have failed to include the Parent Board Recommendation in the
Proxy Statement or (iii) the board of directors of Parent, or any authorized committee thereof shall have resolved to do any of the foregoing;

 
(h)           by Parent, if the Company has breached or failed to perform any of its representations, warranties, covenants or agreements set

forth in this Agreement, which breach or failure to perform (A) would give rise to the failure of a condition set forth in Section 6.1 or Section 6.2 and (B) is
incapable of being cured, or is not cured, by the Company within 30 calendar days (but in no instance beyond the End Date) following receipt of written
notice of such breach or failure to perform from Parent; provided, that Parent shall not have the right to terminate this Agreement pursuant to this Section
9.1(h) if Parent or Merger Sub is then in breach of any representation, warranty, covenant or agreement hereunder that would result in the closing conditions
set forth in Section 6.1 or 6.3 not being satisfied;
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(i)          by the Company, if Parent or Merger Sub has breached or failed to perform any of their respective representations, warranties,
covenants or agreements set forth in this Agreement, which breach or failure to perform (A) would give rise to the failure of a condition set forth in Section
6.1 or Section 6.3 and (B) is incapable of being cured, or is not cured, by Parent or Merger Sub, as applicable, within 30 calendar days (but in no instance
beyond the End Date) following receipt of written notice of such breach or failure to perform from the Company; provided, that the Company shall not have
the right to terminate this Agreement pursuant to this Section 9.1(i) if the Company is then in breach of any representation, warranty, covenant or agreement
hereunder that would result in the closing conditions set forth in Section 6.1 or 6.2 not being satisfied;

 
(j)          by the Company, if the Company enters into a definitive agreement relating to a Company Acquisition Proposal that the board of

directors of the Company has determined constitutes a Company Superior Proposal; provided that concurrently with the termination of this Agreement, the
Company pays the Company Termination Fee payable to the Parent pursuant to Section 9.3(b);

 
(k)          by the Company, at any time, upon the payment to Parent of the fee set forth in Section 9.3(b); or
 
(l)          by the Company, at any time, if Parent fails to satisfy the conditions set forth in Section 6.1(b) or 6.1(c) prior to the End Date;

provided, that the Company shall not have the right to terminate this Agreement pursuant to this Section 9.1(l) if the Company is then in breach of any
representation, warranty, covenant or agreement hereunder that would result in the closing conditions set forth in in Section 6.1(b) or 6.1(c) not being
satisfied.

 
9.2           Effect of Termination. Except as provided in this Section 9.2, in the event of the termination of this Agreement pursuant to Section 9.1, this

Agreement (other than this Section 9.2 and Sections 5.2(b), 5.7, and 9.3, and Article XI, each of which shall survive such termination) will forthwith become
void, and there will be no liability on the part of any Party or any of their respective officers or directors to the other. Other than in the event of actual fraud,
no Party shall have any liability for any Losses whatsoever (which shall include reimbursement of expenses or costs) following a valid termination of this
Agreement other than as expressly set forth in Section 9.3.

 
9.3           Fees and Expenses.

 
(a)          Except as set forth in this Section 9.3, all fees and expenses incurred in connection with this Agreement and the transactions

contemplated hereby shall be paid by the Party incurring such fees and expenses, whether or not the Merger is consummated, provided,  however, that if the
Merger is consummated, Parent will assume such transaction costs of the Company in an amount not to exceed $500,000. Parent will pay all such transactions
costs at the Closing to the extent that the Company provides Parent (A) with an estimate of the amount of such transaction costs at least thirty (30) days prior
to the Closing and (B) with the amount of such transaction costs at least seven (7) Business Days prior to the Closing, in each case, with reasonable
documentation of such transaction costs.

 
(b)          In the event that (i) the Company terminates this Agreement pursuant to Section 9.1(j) or Section 9.1(k), or (ii) Parent terminates

this Agreement pursuant to Section 9.1(f), then the Company shall pay to Parent, within three (3) Business Days of such termination, a fee in cash equal to
$750,000 (the “Company Termination Fee”), plus an amount in cash equal to Parent’s reasonable out-of-pocket fees and expenses incurred in connection
with the transactions contemplated by this Agreement in an amount not to exceed $500,000. Any amount to be paid pursuant to this Section 9.3(b) shall be
payable by wire transfer of immediately available funds to an account specified by Parent.
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(c)          In the event that (i) the Company terminates this Agreement pursuant to Section 9.1(g), or (ii) the Company or Parent terminates
this Agreement pursuant to Section 9.1(d), then Parent shall, within three (3) Business Days of such termination, pay a fee in cash equal to $750,000 (the
“Parent Termination Fee”) and an amount in cash equal to the Company’s reasonable out-of-pocket fees and expenses incurred in connection with the
transactions contemplated by this Agreement in an amount not to exceed $500,000. Any amount to be paid pursuant to this Section 9.3(c) shall be payable by
wire transfer of immediately available funds to an account specified by the Company.

 
(d)          In the event that (i) this Agreement is terminated by the Company pursuant to Section 9.1(b) and at or prior to the time of such

termination, a Company Acquisition Proposal has either previously been publicly announced (or has become publicly known) or has been proposed or
communicated to the Company and (ii) within six (6) months following the termination of this Agreement, (A) the Company enters into a definitive
agreement with respect to such previously proposed, communicated, known or announced Company Acquisition Proposal or (B) such previously proposed,
communicated, known or announced Company Acquisition Proposal is otherwise consummated, then, in any such case, Company shall pay to the Parent the
Company Termination Fee, by wire transfer of immediately available funds to an account or accounts designated in writing by the Parent, within two (2)
Business Days after the execution of such agreement or after such transaction is consummated, as applicable (provided that for purposes of this Section 9.3(d)
each reference to “20%” in the definition of Company Acquisition Proposal shall be deemed to be a reference to “50%”).

 
(e)          In the event that (i) this Agreement is terminated by Parent pursuant to Section 9.1(b) and (ii) within six (6) months following the

termination of this Agreement, the Company consummates a transaction for the (A) issuance, sale or other disposition of (including by way of merger,
consolidation, business combination, equity exchange, recapitalization, joint venture, partnership or any similar transaction) securities (or options, rights or
warrants to purchase, or securities convertible into or exchangeable for, such securities) representing 50% or more of the voting power or economic interests
of Company or any Subsidiary (including, for the avoidance of doubt, any issuance of equity securities of Company but excluding the sale, transfer,
acquisition or disposition of not more than 50% or more of the voting power or economic interests of any Subsidiary to an ACDBE partner), (B) any direct or
indirect sale, transfer, acquisition or disposition of more than 50% of the consolidated assets of Company and its Subsidiaries taken as a whole (measured by
the fair market value thereof), including by way of purchase of stock, limited liability interests or other equity interests of the Subsidiaries or (C) any merger,
consolidation, equity exchange, business combination, recapitalization, reorganization, liquidation, joint venture, dissolution or any similar transaction
involving the Company or any Subsidiary (in each case in clause (C), that results in the equityholders of the Company beneficially owning less than 50% of
the Company), the Company shall pay to the Parent the Company Termination Fee, by wire transfer of immediately available funds to an account or accounts
designated in writing by the Parent, within two (2) Business Days after such transaction is consummated.
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(f)          Each of the Company and Parent acknowledges and agrees that the agreements contained in this Section 9.3 are an integral part of
the transactions contemplated by this Agreement, and that, without these agreements, neither the Company nor Parent would have entered into this
Agreement; accordingly, if the Company or Parent fails promptly to pay the Parent Termination Fee or the Company Termination Fee when due pursuant to
Section 9.3, and, in order to obtain such payment, either Parent or the Company, as applicable, commences an Action that results in an award against the
Company or Parent, as applicable, for such fee, the Company or Parent, as applicable, shall pay the other Party its costs and expenses (including reasonable
attorneys’ fees and expenses) in connection with such Action, together with interest on the amount of the applicable fee from the date such payment was
required to be made until the date of payment at the prime lending rate as published in The Wall Street Journal in effect on the date such payment was
required to be made. Under no circumstances shall any Party be required to pay more than one termination fee in respect of termination under this Section 9.3.

 
9.4           Amendment. This Agreement may be amended by the Parties by action taken by or on behalf of their respective boards of directors, at any

time prior to the Effective Time subject to the applicable provisions of the Delaware LLC Act. This Agreement may not be amended except by an instrument
in writing signed by all of the Parties.

 
9.5           Waiver. At any time prior to the Effective Time, any Party may extend the time for the performance of any of the obligations or other acts

required hereunder, waive any inaccuracies in the representations and warranties contained herein or in any document delivered pursuant hereto and waive
compliance with any of the agreements or conditions contained herein. Any such extension or waiver shall be valid only if set forth in an instrument signed by
the Party to be bound thereby.

 
ARTICLE X

TAX MATTERS
 

10.1         Filing Tax Returns.
 
(a)          Unitholders’ Representative shall prepare or cause to be prepared and file or cause to be filed all Tax Returns for the Company and

its Subsidiaries that relate to all Taxable periods ending on or before the Closing Date (a “Pre-Closing Tax Return”). All such Tax Returns shall be prepared
in a manner that is consistent with the prior practice of the Company and its Subsidiaries, as applicable, except to the extent otherwise required by law and/or
as needed to reflect the impact of the Merger. At least 45 days prior to Unitholders’ Representative’s chosen filing date of any such Pre-Closing Tax Return
(or, if such due date is within forty-five (45) days following the Closing Date, as promptly as practicable following the Closing Date), Unitholders’
Representative shall cause a draft copy of such Tax Return to be delivered to Parent for Parent’s review and comment (and shall specify the chosen filing date
with respect to such Tax Return). Unitholders’ Representative shall consider in good faith any and all reasonable comments provided by Parent with respect
to any such Tax Returns, provided, that, such reasonable comments are delivered in writing by Parent to Unitholders’ Representative no less than fifteen (15)
days prior to Unitholders’ Representative’s chosen filing date for such Tax Returns (or, if the due date for the filing of such Tax Return is within forty-five
(45) days following the Closing Date, as promptly as practicable following the receipt of the draft copy of such Tax Return), provided to the extent filed after
the Closing Date, no such Pre-Closing Tax Return shall be filed without the Parent written approval (which approval shall not be unreasonable delayed,
conditioned or withheld).
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(b)          Parent shall prepare or cause to be prepared and file or cause to be filed all Tax Returns (“Straddle-Period Tax Return”) for the
Company and its Subsidiary that relate to any period that includes but does not end on the Closing Date (a “Straddle Period”). At least forty-five (45) days
prior to Parent’s chosen filing date of any such Straddle-Period Tax Return, Parent shall cause a draft copy of such Straddle-Period Tax Return to be delivered
to the Unitholder’ Representative for the Unitholder’ Representative’s review and comment (and shall specify the chosen filing date with respect to such Tax
Return). Parent shall consider in good faith any and all reasonable comments provided by the Unitholder’ Representative with respect to any such Straddle-
Period Tax Returns, provided, that, such reasonable comments are delivered in writing by the Unitholder’ Representative to Parent no less than fifteen (15)
days prior to Parent’s chosen filing date for such Tax Returns and no such Straddle-Period Tax Return shall be filed without the Unitholders’ Representative’s
written approval (which approval shall not be unreasonable delayed, conditioned or withheld).

 
10.2         Straddle Period. In the case of any Straddle Period, the amount of any Taxes imposed on or calculated by reference to income, gain,

receipts, capital, sales, use or payment of wages of the Company for the Pre-Closing Tax Period shall be determined based on an interim closing of the books
as of the close of business on the Closing Date (and for such purpose, the Taxable period of each of the Subsidiaries of the Company shall be deemed to
terminate at such time) provided, however, that exemptions, allowances or deductions that are calculated on an annual basis, such as property Taxes and
depreciation deductions, shall be apportioned between such two periods on a daily basis. The amount of all other Taxes of the Company and its Subsidiaries
for a Straddle Period which relate to the Pre-Closing Tax Period shall be deemed to be the amount of such Tax for the entire Straddle Period multiplied by a
fraction the numerator of which is the number of days in the Straddle Period ending on the Closing Date and the denominator of which is the number of days
in such Straddle Period.

 
10.3         Tax Treatment of the Merger; Tax Allocation.

 
(a)          The Parties agree that the Merger shall be treated for federal and applicable state and local income tax purposes as an acquisition

by Parent of all of the assets of the Company and its Subsidiaries, and as a sale by each of the Company Unitholders of its Company Units in accordance with
Revenue Ruling 99-6, 1999-1 C.B. 432 (Situation 2) (the “Transaction Tax Treatment”).
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(b)          The Parties agree to allocate and report the total consideration payable (as determined for federal income tax purposes) under this
Agreement to the Company Unitholders in a manner consistent by Sections 1060 and 751 of the Code and the corresponding Treasury Regulations (the “Tax
Allocation”). Parent shall deliver a draft of the Tax Allocation to Unitholders’ Representative within 90 days following the Closing for Unitholders’
Representative’s review and comment and shall consider in good faith any reasonable comments delivered in writing by the Unitholder Representative to
Parent within thirty (30) days (or if no such written comments are timely delivered to the Parent, the draft Tax Allocation shall be deemed final). Unitholders’
Representative and Parent agree to discuss any written proposed changes timely suggested by the Unitholders’ Representative to the Tax Allocation and shall
endeavor to resolve in good faith any disputes concerning the Tax Allocation raised in connection with such timely submitted comments. If Parent and the
Unitholders’ Representative are unable to agree on the Tax Allocation, such dispute shall be submitted for resolution by an independent, national accounting
firm reasonably acceptable to both Parent and Unitholders’ Representative (the “Independent Accountant”) whose determination with respect to the Tax
Allocation shall be binding on the Parties. All fees and expenses of such Independent Accountant in making such determination shall be shared 50% by
Parent, on the one hand, and 50% by the Company Unitholders (on a several and not joint basis). The Parties agree that if necessary, the Tax Allocation (and
corresponding Tax forms) shall be amended to reflect adjustments to the considerations paid pursuant to this Agreement (as determined for federal income tax
purposes).

 
(c)          The Parties shall (and shall cause their respective Affiliates to) file their Tax Returns and pay Taxes in a manner consistent with the

Transaction Tax Treatment and the Tax Allocation unless otherwise required by law.
 
(d)          The Parties intend to treat the Parent Preferred Stock (according to their terms as of the date hereof) as not constituting “preferred

stock” for purposes of Code Section 305 and the Treasury Regulations promulgated thereunder, unless otherwise required by law.
 
10.4         Tax Proceedings.

 
(a)          If any Governmental Authority issues to the Parent (i) a written notice of its intent to audit or conduct a Tax proceeding with

respect to a Tax Return or Taxes of the Company or its Subsidiaries for any Tax period ending on or before the Closing Date (a “Pre-Closing Tax Period”) or
Straddle Period or (ii) a notice of deficiency for Taxes for any Pre-Closing Tax Period or Straddle Period, Parent shall promptly notify the Unitholders’
Representative of its receipt of such communication from the Governmental Authority, provided that the failure to notify the Unitholder’s Representative will
not relieve the Company Unitholders of any liability that it may have to Parent Indemnitees, except and only to the extent that any Company Unitholder is
actually prejudiced thereby.
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(b)          The Unitholders’ Representative may elect to assume and control the defense of any Tax proceeding relating solely to any Pre-
Closing Tax Period of the Company, by providing written notice to Parent within twenty (20) days after delivery by Parent to the Unitholders’ Representative
of written notice of such Tax proceeding. If the Unitholders’ Representative elects to assume and control the defense of such Tax proceeding: (i) the Company
Unitholders shall bear the costs and expenses of the Unitholders’ Representative arising from such Tax proceeding; (ii) the Unitholders’ Representative shall
be entitled to engage counsel reasonably acceptable to Parent; (iii) it will be conclusively established for purposes of this Agreement that the claims made in
such Tax proceeding are within the scope of and subject to indemnification, and (iv) the Unitholders’ Representative shall determine and control the
preparation, prosecution, defense, settlement, disposition and conduct of such Tax proceeding, provided, however, that the Unitholder’s Representative shall
not settle or compromise (or take other actions described herein with respect to) any Tax Proceeding without the prior written consent of Parent (such consent
not to be unreasonably withheld, delayed or conditioned). If the Unitholders’ Representative elects to assume the defense of any Tax proceeding, the
Unitholders’ Representative shall: (x) keep Parent reasonably informed of all material developments and events relating to such Tax proceeding and (y)
provide such cooperation and information as Parent shall reasonably request, and Parent shall have the right, at its expense, to participate in (but not control)
the defense of such Tax proceeding (including participating in any discussions with the applicable Tax authorities regarding such Tax contests).

 
(c)          In connection with any Tax proceeding: (A) relating to any Straddle Period, (B) relating to a Pre-Closing Tax Period that the

Unitholders’ Representative does not timely elect to control pursuant to Section 10.4(b), or (C) not relating solely to a Pre-Closing Tax Period, Parent shall
determine and control the preparation, prosecution, defense, settlement, disposition and conduct of such Tax proceeding; provided, however, that Parent shall
not, and shall not allow the Company to settle, resolve, or abandon such Tax proceeding without the prior written consent of the Unitholders’ Representative
(which consent shall not be unreasonably withheld, conditioned or delayed).

 
10.5         Cooperation on Tax Matters. Each Party hereto shall cooperate fully, as and to the extent reasonably requested by the other Party, in

connection with the filing of Tax Returns (including signing any such Tax Returns) and any Tax proceeding. Such cooperation shall include the retention and
(upon the other Party’s request) the provision of records and information which are reasonably relevant to any such Tax Returns or Tax proceeding and
making employees available on a mutually convenient basis to provide additional information and explanation of any material provided hereunder. The
Parties agree to (i) retain all books and records with respect to Pre-Closing Tax Periods until the expiration of the applicable statute of limitations and abide by
all record retention agreements entered into with any Tax authority with respect to all Pre-Closing Tax Periods, and (ii) use commercially reasonable efforts to
give the other Party reasonable written notice prior to destroying or discarding any such books and records and, if the other Party so requests, Parent shall
cause the Company to retain such records for such additional period of time as reasonably requested by such Party. Parent and Unitholders’ Representative,
on behalf of the Unitholders, further agree, upon request, to use their commercially reasonable efforts to obtain any certificate or other document from any
Governmental Authority or any other Person as may be necessary to mitigate, reduce, or eliminate any Tax that could be imposed (including, but not limited
to, with respect to the transactions contemplated hereby).

 

 67  



 
 

10.6         Transfer Taxes. All transfer, documentary, sales, use, stamp, registration, and other such Taxes, and all conveyance fees, recording charges,
and other fees and charges (including any penalties and interest) (“Transfer Taxes”) incurred in connection with consummation of the transactions
contemplated by this Agreement shall be paid fifty percent (50%) by Parent and fifty percent (50%) by the Company Unitholders (on a several and not joint
basis). The Unitholders’ Representative will file all necessary Tax Returns and other documentation with respect to all such Transfer Taxes (except to the
extent such Tax Returns and other documentation are required by law to be filed by the Parent), and, if required by applicable legal requirements, the
Company and the Parent will join in the execution of any such Tax Returns and other documentation. The Parties agree to cooperate with each other in the
filing of any such Tax Returns, including promptly supplying any information in their possession that is reasonably necessary to complete such Tax Returns,
and shall use their respective commercially reasonable efforts (including providing any exemption certificates) to minimize or avoid the incurrence of any
Transfer Taxes.

 
10.7         Tax Treatment of Indemnification Payments. Except to the extent otherwise required by applicable law, the Parties agree to treat for federal

and applicable state and local income Tax purposes, any and all indemnification payments made (or deemed made) pursuant to this Agreement as an
adjustment of the consideration payable to the Company Unitholders.

 
10.8         Tax Sharing Agreements. Any and all Tax allocation agreements, Tax indemnity agreements and Tax sharing agreements binding the

Company in any Pre-Closing Tax Period shall be terminated immediately prior to the Effective Time and, from and after the Effective Time, the Company
shall not be bound thereby or have any liability or obligations thereunder.

 
ARTICLE XI

 
GENERAL PROVISIONS

 
11.1         Notices. All notices or other communications which are required or permitted hereunder shall be in writing and sufficient if delivered

personally or sent by nationally-recognized overnight courier or by registered or certified mail, postage prepaid, return receipt requested, or by electronic
mail, with a copy thereof to be sent by mail (as aforesaid) within 24 hours of such electronic mail, with confirmation as provided above addressed as follows:

 
(a)           If to Parent or Merger Sub:

 
FORM Holdings Corp.
780 Third Avenue, 12th Floor
New York, NY 10017
E-Mail: Notices@formholdings.com
Attention: Andrew Perlman
 
With copies (which shall not constitute effective notice) to:
 
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
666 Third Avenue
New York, NY 10017
E-Mail: KKoch@mintz.com
Attention: Ken Koch
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(b)           If to the Company:
 
XpresSpa Holdings, LLC
c/o Mistral Capital Management, LLC
650 Fifth Avenue, 31st Floor
New York, NY 10019
E-Mail: aheyer@mistralequity.com
Attention: Andrew R. Heyer
 
With copies (which shall not constitute effective notice) to:
 
DLA Piper LLP (US)
1251 Avenue of the Americas
New York, NY 10020
E-Mail: sidney.burke@dlapiper.com
Attention: Sidney Burke

 
(c)           If to the Unitholders:

 
Mistral XH Representative, LLC, as Unitholders’ Representative
c/o Mistral Capital Management, LLC
650 Fifth Avenue, 31st Floor
New York, NY 10019
E-Mail: aheyer@mistralequity.com
Attention: Andrew R. Heyer
 
With copies (which shall not constitute effective notice) to:
 
DLA Piper LLP (US)
1251 Avenue of the Americas
New York, NY 10020
E-Mail: sidney.burke@dlapiper.com
Attention: Sidney Burke

 
or to such other address as the Party to whom notice is to be given may have furnished to the other Party in writing in accordance herewith. All such notices
or communications shall be deemed to be received (i) in the case of personal delivery, on the date of such delivery; (ii) in the case of nationally-recognized
overnight courier, on the next Business Day after the date when sent; (iii) in the case of electronic mail, upon confirmed receipt; and (iv) in the case of
mailing, on the third Business Day following the date on which the piece of mail containing such communication was posted.

 
11.2         Interpretation. When a reference is made in this Agreement to Sections, subsections, Schedules or Exhibits, such reference shall be to a

Section, subsection, Schedule or Exhibit to this Agreement unless otherwise indicated. The words “include,” “includes” and “including” when used herein
shall be deemed in each case to be followed by the words “without limitation.” The word “herein” and similar references mean, except where a specific
Section or Article reference is expressly indicated, the entire Agreement rather than any specific Section or Article. The table of contents and the headings
contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.

 
11.3         Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, or public

policy, all other conditions and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or legal substance of
the transactions contemplated hereby is not affected in any manner adverse to any party. Upon such determination that any term or other provision is invalid,
illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as
closely as possible in an acceptable manner to the end that transactions contemplated hereby are fulfilled to the extent possible.
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11.4         Entire Agreement. This Agreement (including all exhibits and schedules hereto and thereto), any non-disclosure or other agreement
pertaining to the treatment of confidential information by and between the parties hereto (or any of them), and any other documents and instruments delivered
in connection herewith constitute the entire agreement and supersede all prior agreements and undertakings, both written and oral, among the Parties with
respect to the subject matter hereof.

 
11.5         Assignment. This Agreement shall not be assigned by operation of law or otherwise, except that Parent and Merger Sub may assign all or

any of their rights hereunder to any Affiliate, provided that no such assignment shall relieve Parent or Merger Sub, as the case may be, of its obligations
hereunder.

 
11.6         Parties in Interest. This Agreement shall be binding upon and inure solely to the benefit of each Party hereto, and nothing in this

Agreement, express or implied, is intended to or shall confer upon any other Person any right, benefit or remedy of any nature whatsoever under or by reason
of this Agreement; provided, however, that the provisions of Article I are intended for the benefit of each of the individuals specified therein and their
successors and assigns.

 
11.7         Failure or Indulgence Not Waiver; Remedies Cumulative. No failure or delay on the part of any Party in the exercise of any right hereunder

will impair such right or be construed to be a waiver of, or acquiescence in, any breach of any representation, warranty or agreement herein, nor will any
single or partial exercise of any such right preclude other or further exercise thereof or of any other right. All rights and remedies existing under this
Agreement are cumulative to, and not exclusive to, and not exclusive of, any rights or remedies otherwise available.

 
11.8         Governing Law; Enforcement.

 
(a)          This Agreement and the rights and duties of the Parties hereunder shall be governed by, and construed in accordance with, the law

of the State of Delaware.
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(b)          The Parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not
performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the Parties shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement and the Joinder Agreements in the
state courts in the State of New York, this being in addition to any other remedy to which they are entitled to under Section 9.3. In addition, each of the
Parties: (i) consents to submit itself to the personal jurisdiction of the state courts of the State of New York in the event any dispute arises out of this
Agreement, the Joinder Agreements or any transaction contemplated hereby or thereby; (ii) agrees that it will not attempt to deny or defeat personal
jurisdiction by motion or other request for leave from any such court; (iii) waives any right to trial by jury with respect to any action related to or arising out
of this Agreement, the Joinder Agreements or any transaction contemplated hereby or thereby; (iv) consents to service of process by delivery pursuant to
Section 11.1 hereof; and (v) irrevocably and unconditionally waives (and agrees not to plead or claim) any objection to the laying of venue of any action, suit
or proceeding arising out of this Agreement or the transactions contemplated hereby in any New York State court or any Federal Court of the United States of
America sitting in New York City, New York.

 
11.9         Counterparts. This Agreement may be executed in one or more counterparts, and by the different Parties in separate counterparts, each of

which when executed shall be deemed to be an original but all of which taken together shall constitute one and the same agreement.
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, Parent, Merger Sub and the Company have caused this Agreement to be executed as of the date first written above by their

respective officers thereunto duly authorized.
 

 FORM HOLDINGS CORP.
  
 By: /s/ Andrew Perlman
 Name:  Andrew Perlman
 Title:  Chief Executive Officer
  
 FHXMS, LLC
  
 By: /s/ Andrew Perlman
 Name:  Andrew Perlman on behalf of
 Title:  FORM Holdings Corp., its sole member
  
 XPRESSPA HOLDINGS, LLC
  
 By: /s/ Andrew R. Heyer
 Name:  Andrew R. Heyer
 Title:  Chairman
  
 MISTRAL XH REPRESENTATIVE, LLC, as Unitholders’ Representative
  
 By: /s/ Andrew R. Heyer
 Name:  Andrew R. Heyer
 Title:  Chairman
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Exhibit 3.1

 
 

FORM HOLDINGS CORP.
 

FORM OF CERTIFICATE OF DESIGNATION OF PREFERENCES, 
RIGHTS AND LIMITATIONS 

OF 
SERIES D CONVERTIBLE PREFERRED STOCK

 
 
 

WHEREAS, the Amended and Restated Certificate of Incorporation of Form Holdings Corp., a Delaware corporation (the “Corporation”), provides for
a class of its authorized stock known as preferred stock, comprised of 5,000,000 shares, issuable from time to time in one or more series;

 
WHEREAS, the Board of Directors of the Corporation (the “Board of Directors”) is authorized to fix the dividend rights, voting rights, conversion

rights, redemption privileges and liquidation preferences of any wholly unissued series of preferred stock and the number of shares constituting any series and
the designation thereof, of any of them; and

 
WHEREAS, it is the desire of the Board of Directors, pursuant to its authority as aforesaid, to fix the rights, preferences, restrictions and other matters

relating to a series of the preferred stock, which shall consist of 500,000 shares of the preferred stock which the Corporation has the authority to issue,
classified as Series D Convertible Preferred Stock, as follows:

 
 NOW, THEREFORE, BE IT RESOLVED, that the Board of Directors does hereby provide for the issuance of a series of preferred stock in

exchange for other securities, rights, or property and does hereby fix and determine the rights, preferences, restrictions and other matters relating to such
series of preferred stock as follows:

 
TERMS OF PREFERRED STOCK

 
1.             Designation and Amount. The class of preferred stock hereby classified shall be designated the “Series D Convertible Preferred Stock”. The initial

number of authorized shares of the Series D Convertible Preferred Stock shall be 500,000, which, except as provided herein, shall not be subject to
increase without the consent of the holders of a majority of the then outstanding shares of Series D Convertible Preferred Stock. Each share of the Series
D Convertible Preferred Stock shall have a par value of $0.01.

 
2.             Dividends.
 

2.1. Dividends and Distributions to the Holders of Common Stock. From and after the first date of issuance of any shares of Series D Convertible
Preferred Stock (the “Initial Issuance Date”), the holders of Series D Convertible Preferred Stock (each, a “Holder” and collectively, the “Holders”)
shall be entitled to receive such dividends paid and distributions made to the holders of common stock, par value $0.01 per share (the “Common
Stock”), pro rata to the holders of Common Stock to the same extent as if such Holders had converted the Series D Convertible Preferred Stock into
Common Stock and had held such shares of Common Stock on the record date for such dividends and distributions. Payments under the preceding
sentence shall be made concurrently with the dividend or distribution to the holders of Common Stock.

 

 



 

 
2.2. Payment of Dividends. In addition to the dividends described in Section 2.1, from and after the date of the issuance of any shares of Series D

Convertible Preferred Stock, dividends at the rate per annum of $4.32 per share shall accrue on such shares of Series D Convertible Preferred Stock
(subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization with respect to the
Series D Convertible Preferred Stock) (the “Accruing Dividends”). Accruing Dividends shall accrue from day to day, whether or not declared, and
shall be cumulative; provided, however, that except as set forth in the following sentence of this Section 2.2, in Section 4, or in Section 7, such
Accruing Dividends shall be payable only when, as, and if declared by the Board of Directors and the Corporation shall be under no obligation to
pay such Accruing Dividends. The Corporation shall not declare, pay or set aside any dividends on shares of any other class or series of capital
stock of the Corporation (other than dividends on shares of Common Stock payable in shares of Common Stock) unless the holders of the Series D
Convertible Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend on each outstanding share of Series D
Convertible Preferred Stock in an amount at least equal to (i) the amount of the aggregate Accruing Dividends then accrued on such share of Series
D Convertible Preferred Stock and not previously paid and (ii) the amount required to be paid pursuant to Section 2.1.

 
3. Liquidation Preference.
 

3.1. Preferential Payments to Holders of Series D Convertible Preferred Stock. In the event of any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation or a Deemed Liquidation Event, subject to the rights of the holders of any other class of preferred stock, the holders
of shares of Series D Convertible Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders before any payment shall be made to the holders of Common Stock by reason of their ownership thereof, an amount
per share equal to the greater of (i) the Stated Value (defined below) plus any Accruing Dividends accrued but unpaid thereon, whether or not
declared, together with any other dividends declared but unpaid thereon, or (ii) such amount per share as would have been payable had all shares of
Series D Convertible Preferred Stock been converted into Common Stock pursuant to Section 6 immediately prior to such liquidation, dissolution or
winding up of the Corporation or a Deemed Liquidation Event (the amount payable pursuant to this sentence is hereinafter referred to as the “Series
D Liquidation Preference Amount”). If upon any such liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation Event, the
assets of the Corporation available for distribution to its stockholders shall be insufficient to pay the Holders the full amount to which they shall be
entitled under this Section 3.1, the Holders shall share ratably in any distribution of the assets available for distribution in proportion to the
respective amounts which would otherwise be payable in respect of the shares held by them upon such distribution if all amounts payable on or with
respect to such shares were paid in full.
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3.2. Payments to Holders of Common Stock. In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after

the payment of all preferential amounts required to be paid to the holders of shares of Series D Convertible Preferred Stock (subject to the rights of
the holders of any other class of preferred stock), the remaining assets of the Corporation available for distribution to its stockholders shall be
distributed among the holders of shares of Common Stock, pro rata based on the number of shares held by each such holder.

 
4. Deemed Liquidation Events.
 

4.1. Certain definitions. For purposes of this Certificate of Designation, the following definitions shall apply:
 

4.1.1. “Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in The City of New York are authorized
or required by law to remain closed.

 
4.1.2. “Deemed Liquidation Event” means that the Corporation shall, directly or indirectly, in one or more related transactions, (A) (i) consolidate or

merge with or into (whether or not the Corporation is the surviving corporation) another Person or (ii) permit any subsidiary of the Corporation
to merge or consolidate with or into (whether or not the subsidiary of the Corporation is the surviving corporation) another Person, if the
Corporation issues shares of its capital stock pursuant to such merger or consolidation (in either (i) or (ii) of this clause (A)), other than a
consolidation or merger involving the Corporation or a subsidiary of the Corporation in which the shares of capital stock of the Corporation
outstanding immediately prior to such consolidation or merger continue to represent, or are converted into or exchanged for shares of capital
stock that represent, immediately following such consolidation or merger, at least a majority of the Voting Stock of (1) the surviving or
resulting corporation; or (2) if the surviving or resulting corporation is a wholly-owned subsidiary of another corporation immediately
following such consolidation or merger, the parent corporation of such surviving or resulting corporation), or (B) sell, assign, transfer, convey
or otherwise dispose of all or substantially all of the properties or assets of the Corporation on a consolidated basis to another entity, or (C)
allow another Person(s) to make a purchase, tender or exchange offer that is accepted by the holders of more than 50% of the outstanding
shares of Voting Stock (not including any shares of Voting Stock held by the entity or entities making or party to, or associated or affiliated
with the entity or entities making or party to, such purchase, tender or exchange offer), or (D) consummate a stock purchase agreement or
other business combination (including, without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with another
entity whereby such other entity acquires more than the 50% of the outstanding shares of Voting Stock (not including any shares of Voting
Stock held by the other Person(s) making or party to, or associated or affiliated with the other Person(s) making or party to, such stock
purchase agreement or other business combination).
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4.1.3. “Exchange Act” means the Securities Exchange Act of 1934, as amended.

 
4.1.4. “Eligible Market” means the New York Stock Exchange, Inc., the NYSE MKT, the NASDAQ Global Select Market, the NASDAQ Global

Market, and the NASDAQ Capital Market, and any successor to any of the foregoing.
 

4.1.5. “Person” means an individual, a limited liability company, a partnership, a joint venture, a corporation, a trust, an unincorporated organization,
any other entity and a government or any department or agency thereof.

 
4.1.6. “Required Holders” means the holders of record of a majority of the then outstanding shares of Series D Convertible Preferred Stock.

 
4.1.7. “Stated Value” shall mean $48 per share, subject to adjustment for stock splits, stock dividends, recapitalizations, reorganizations,

reclassifications, combinations, reverse stock splits or other similar events relating to the Series D Convertible Preferred Stock after the Initial
Issuance Date.

 
4.1.8. “Trading Day” means any day on which the Common Stock is traded on the Principal Market, or, if the Principal Market is not the principal

trading market for the Common Stock, then on the principal securities exchange or securities market on which the shares of Common Stock
are then traded; provided that “Trading Day” shall not include any day on which the shares of Common Stock are scheduled to trade on such
exchange or market for less than 4.5 hours or any day that the shares of Common Stock are suspended from trading during the final hour of
trading on such exchange or market (or if such exchange or market does not designate in advance the closing time of trading on such exchange
or market, then during the hour ending at 4:00:00 p.m., New York Time).

 
4.1.9. “Voting Stock” means capital stock of the class or classes pursuant to which the holders thereof have the general voting power to elect, or the

general power to appoint, at least a majority of the board of directors, managers or trustees thereof (irrespective of whether or not at the time
capital stock of any other class or classes shall have or might have voting power by reason of the happening of any contingency that has not
occurred at the time of determination).

 
4.2. Effecting a Deemed Liquidation Event.

 
4.2.1. The Corporation shall not have the power to effect a Deemed Liquidation Event referred to in clause (A) of the definition of “Deemed

Liquidation Event” unless the agreement or plan of merger or consolidation for such transaction (the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation shall be allocated among the holders of capital stock of the Corporation in
accordance with Section 3.
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4.2.2. In the event of a Deemed Liquidation Event, if the Corporation does not effect a dissolution of the Corporation under the Delaware General

Corporation Law (“DGCL”) within ninety (90) days after such Deemed Liquidation Event, then (i) the Corporation shall send a written notice
to each holder of Series D Convertible Preferred Stock no later than the ninetieth (90th) day after the Deemed Liquidation Event advising such
holders of their right (and the requirements to be met to secure such right) pursuant to the terms of the following clause; (ii) to require the
repayment and cancellation of such shares of Series D Convertible Preferred Stock, and (iii) if the holders of at least 50% of the then
outstanding shares of Series D Convertible Preferred Stock so request in a written instrument delivered to the Corporation not later than 30
days after receipt of the notice described in clause (i), the Corporation shall use the consideration received by the Corporation for such
Deemed Liquidation Event (net of any retained liabilities associated with the assets sold or technology licensed, as determined in good faith by
the Board of Directors), together with any other assets of the Corporation available for distribution to its stockholders, subject to the rights of
any other existing class of preferred stock, all to the extent permitted by Delaware law governing distributions to stockholders (the “Available
Proceeds”), on the one hundred fiftieth (150th) day after such Deemed Liquidation Event, to repay and cancel all outstanding shares of Series
D Convertible Preferred Stock at a price per share equal to the Series D Liquidation Preference Amount. Notwithstanding the foregoing, in the
event of a repayment pursuant to the preceding sentence, if the Available Proceeds are not sufficient to repay all outstanding shares of Series D
Convertible Preferred Stock, the Corporation shall ratably repay each Holder’s shares of Series D Convertible Preferred Stock to the fullest
extent of such Available Proceeds, and shall repay the remaining shares as soon as it may lawfully do so under Delaware law governing
distributions to stockholders. Prior to the distribution or repayment provided for in this Section 4.2.2, the Corporation shall not expend or
dissipate the consideration received for such Deemed Liquidation Event, except to discharge expenses incurred in connection with such
Deemed Liquidation Event or in the ordinary course of business.

 
4.3. Amount Deemed Paid or Distributed. The amount deemed paid or distributed to the holders of capital stock of the Corporation upon the occurrence

of a Deemed Liquidation Event shall be the cash or the value of the property, rights or securities paid or distributed to such holders by the
Corporation or the acquiring person, firm or other entity. The value of such property, rights or securities shall be determined in good faith by the
Board of Directors.
 

4.4. Allocation of Escrow and Contingent Consideration. In the event of a Deemed Liquidation Event pursuant to clause (A)(i) of the definition thereof,
if any portion of the consideration payable to the stockholders of the Corporation is payable only upon satisfaction of contingencies (the “Additional
Consideration”), the transaction agreement shall provide that (a) the portion of such consideration that is not Additional Consideration (such
portion, the “Initial Consideration”) shall be allocated among the holders of capital stock of the Corporation in accordance with Sections 3.1 and 3.2
as if the Initial Consideration were the only consideration payable in connection with such Deemed Liquidation Event; and (b) any Additional
Consideration which becomes payable to the stockholders of the Corporation upon satisfaction of such contingencies shall be allocated among the
holders of capital stock of the Corporation in accordance with Sections 3.1 and 3.2 after taking into account the previous payment of the Initial
Consideration as part of the same transaction. For the purposes of this Subsection 4.4, consideration placed into escrow or retained as holdback to be
available for satisfaction of indemnification or similar obligations in connection with such Deemed Liquidation Event shall be deemed to be
Additional Consideration.
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5. Voting Rights.
 

5.1. General. On any matter presented to the stockholders of the Corporation for their action or consideration at any meeting of stockholders of the
Corporation (or by written consent of stockholders in lieu of meeting), each Holder shall be entitled to cast the number of votes equal to the number
of whole shares of Common Stock into which the shares of Series D Convertible Preferred Stock held by such holder are convertible as of the
record date for determining stockholders entitled to vote on such matter. Except as provided by law or by the other provisions of the Amended and
Restated Certificate of Incorporation, the holders of Series D Convertible Preferred Stock shall vote together with the holders of Common Stock as
a single class.

 
5.2. Election of Directors. The Holders of record of the shares of Series D Convertible Preferred Stock, exclusively and as a separate class, shall be

entitled to elect one (1) director of the Corporation (the “Series D Director”). If the holders of shares of Series D Convertible Preferred Stock fail to
elect a director to fill the directorship for which they are entitled to elect a director, voting exclusively and as a separate class, pursuant to the first
sentence of this Section 5.2, then the directorship not so filled shall remain vacant until such time as the holders of the Series D Convertible
Preferred Stock elect a person to fill such directorship by vote or written consent in lieu of a meeting; and no such directorship may be filled by
stockholders of the Corporation other than by the stockholders of the Corporation that are entitled to elect a person to fill such directorship, voting
exclusively and as a separate class. The holders of record of the shares of Common Stock and of any other class or series of voting stock (including
the Series D Convertible Preferred Stock), exclusively and voting together as a single class, shall be entitled to elect the balance of the total number
of directors of the Corporation. At any meeting held for the purpose of electing a director, the presence in person or by proxy of the holders of a
majority of the outstanding shares of the class or series entitled to elect such director shall constitute a quorum for the purpose of electing such
director. Except as otherwise provided in this Section 5.2, a vacancy in any directorship filled by the holders of any class or series shall be filled
only by vote or written consent in lieu of a meeting of the holders of such class or series or by any remaining director or directors elected by the
holders of such class or series pursuant to this Section 5.2. The initial Series D Director shall be Mr. Andrew Heyer. The rights of the holders of the
Series D Convertible Preferred Stock to elect a Series D Director shall terminate on the first date following the Initial Issuance Date on which the
shares of Common Stock underlying the Series D Convertible Preferred Stock represent beneficial ownership (as such term is defined in Rule 13d-3
under the Exchange Act), in the aggregate, of less than five percent (5%) of the Corporation’s issued and outstanding shares of Common Stock on
an as-converted basis.
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6.              Conversion.
 

6.1. Holder’s Right to Convert.
 

The holders of the Series D Convertible Preferred Stock shall have conversion rights as follows (the “Conversion Rights”):
 

6.1.1. Right to Convert.
 

6.1.1.1. Conversion Ratio. Each share of Series D Convertible Preferred Stock shall be convertible, at the option of the holder thereof, at any
time and from time to time, and without the payment of additional consideration by the holder thereof, into such number of fully paid
and nonassessable shares of Common Stock as is determined by dividing the Stated Value (plus any accrued but unpaid dividends) by
the Series D Conversion Price (as defined below) in effect at the time of conversion (the result of such fraction, the “Series D
Conversion Rate”). The “Series D Conversion Price” shall initially be equal to $6.00. Such initial Series D Conversion Price, and the
rate at which shares of Series D Convertible Preferred Stock may be converted into shares of Common Stock, shall be subject to
adjustment as provided below. On the Initial Issuance Date, the Series D Conversion Rate shall be equal to 8 shares of Common Stock
for each share of Series D Convertible Preferred Stock.

 
6.1.1.2. Termination of Conversion Rights. In the event of a liquidation, dissolution or winding up of the Corporation, the Conversion Rights

shall terminate at the close of business on the last full day preceding the date fixed for the payment of any such amounts distributable on
such event to the holders of Series D Convertible Preferred Stock.

 
6.1.2. Fractional Shares. No fractional shares of Common Stock shall be issued upon conversion of the Series D Convertible Preferred Stock. In lieu

of any fractional shares to which the Holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction multiplied by
the fair market value of a share of Common Stock as determined in good faith by the Board of Directors. Whether or not fractional shares
would be issuable upon such conversion shall be determined on the basis of the total number of shares of Series D Convertible Preferred Stock
the Holder is at the time converting into Common Stock and the aggregate number of shares of Common Stock issuable upon such conversion.

 
6.2. Mechanics of Conversion. The conversion of Series D Convertible Preferred Stock shall be conducted in the following manner:
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6.2.1. Conversion Notice. The Holder of record of shares of Series D Convertible Preferred Stock being converted shall (A) transmit by email (or

otherwise deliver) a copy of a properly completed notice of conversion executed by the registered Holder of the Series D Convertible Preferred
Stock subject to such conversion in the form attached hereto as Exhibit A (the “Conversion Notice”) to the Corporation and if the Corporation
has appointed a registered transfer agent, the Corporation’s registered transfer agent (the “Transfer Agent”) (if the Corporation does not have a
registered transfer agent, references hereto to the “Transfer Agent” shall be deemed to be references to the Corporation) and (B) if required by
Section 6.2.3, surrender to a common carrier for delivery to the Corporation as soon as practicable following such date the original certificates,
if any, representing the Series D Convertible Preferred Stock being converted (or compliance with the procedures set forth in Section 10) (the
“Preferred Stock Certificates”).

 
6.2.2. Corporation’s Response. Upon receipt by the Corporation of a copy of a Conversion Notice, the Corporation shall (A) as soon as practicable,

but in any event within three (3) Trading Days, send, via email, a confirmation of receipt of such Conversion Notice to such Holder and the
Transfer Agent, if applicable, which confirmation shall constitute an instruction to the Transfer Agent to process such Conversion Notice in
accordance with the terms herein and (B) on or before the third (3rd) Trading Day following the date of receipt by the Corporation of such
Conversion Notice, (1) provided the Transfer Agent is participating in the DTC Fast Automated Securities Transfer Program, credit such
aggregate number of shares of Common Stock to which the Holder shall be entitled to the Holder’s or its designee’s balance account with DTC
through its Deposit/Withdrawal At Custodian system, or (2) if the Transfer Agent is not participating in the DTC Fast Automated Securities
Transfer Program, issue and deliver to the address as specified in the Conversion Notice, a certificate, registered in the name of the Holder or
its designee, for the number of shares of Common Stock to which the Holder shall be entitled. If the number of shares of Series D Convertible
Preferred Stock represented by the Preferred Stock Certificate(s) submitted for conversion is greater than the number of shares of Series D
Convertible Preferred Stock being converted, then the Corporation shall or shall direct the Transfer Agent, as soon as practicable and in no
event later than three (3) Business Days after receipt of the Preferred Stock Certificate(s) and at its own expense, issue and deliver to the
Holder a new Preferred Stock Certificate representing the number of shares of Series D Convertible Preferred Stock not converted or it shall
direct the Transfer Agent to update the Holder’s account to reflect the number of shares of Series D Convertible Preferred Stock not converted.

 

8 



 

 
6.2.3. Book-Entry. Notwithstanding anything to the contrary set forth herein, upon conversion of Series D Convertible Preferred Stock in accordance

with the terms hereof, the Holder thereof shall not be required to physically surrender the Preferred Stock Certificate, if any, unless (A) the full
or remaining number of shares of Series D Convertible Preferred Stock represented by the Preferred Stock Certificate are being converted, in
which case the Holder shall deliver such Preferred Stock Certificate to the Corporation promptly following such conversion, or (B) a Holder
has provided the Corporation with prior written notice (which notice may be included in a Conversion Notice) requesting reissuance of Series
D Convertible Preferred Stock upon physical surrender of any Series D Convertible Preferred Stock. The Holder and the Corporation shall
maintain records showing the number of shares of Series D Convertible Preferred Stock so converted and the dates of such conversions or
shall use such other method, reasonably satisfactory to the Holder and the Corporation, so as not to require physical surrender of the certificate
representing the Series D Convertible Preferred Stock upon each such conversion. In the event of any dispute or discrepancy, such records of
the Corporation establishing the number of shares of Series D Convertible Preferred Stock to which the record holder is entitled shall be
controlling and determinative in the absence of manifest error. Notwithstanding the foregoing, if Series D Convertible Preferred Stock
represented by a certificate are converted as aforesaid, a Holder may not transfer the certificate representing the Series D Convertible Preferred
Stock unless such Holder first physically surrenders the certificate representing the Series D Convertible Preferred Stock to the Corporation,
whereupon the Corporation will forthwith issue and deliver upon the order of such Holder a new certificate of like tenor, registered as such
Holder may request, representing in the aggregate the remaining number of shares of Series D Convertible Preferred Stock represented by such
certificate. A Holder and any assignee, by acceptance of a certificate, acknowledge and agree that, by reason of the provisions of this
paragraph, following conversion of any Series D Convertible Preferred Stock, the number of shares of Series D Convertible Preferred Stock
represented by such certificate may be less than the number of shares of Series D Convertible Preferred Stock stated on the face thereof.

 
6.2.4. Reservation of Shares. The Corporation shall, so long as any shares of Series D Convertible Preferred Stock are outstanding, reserve and keep

available out of its authorized and unissued Common Stock, solely for the purpose of effecting the conversion of the Series D Convertible
Preferred Stock according to the terms hereof, such number of shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all of the Series D Convertible Preferred Stock then outstanding; and if at any time the number of authorized but unissued shares
of Common Stock shall not be sufficient to effect the conversion of all then outstanding shares of the Series D Convertible Preferred Stock, the
Corporation shall take such corporate action as may be necessary to increase its authorized but unissued shares of Common Stock to such
number of shares as shall be sufficient for such purposes, including, without limitation, engaging in all reasonable efforts to obtain the
requisite stockholder approval of any necessary amendment to the Certificate of Incorporation. Before taking any action which would cause an
adjustment reducing the Series D Conversion Price below the then par value of the shares of Common Stock issuable upon conversion of the
Series D Convertible Preferred Stock, the Corporation will take any corporate action which may, in the opinion of its counsel, be necessary in
order that the Corporation may validly and legally issue fully paid and non-assessable shares of Common Stock at such adjusted Series D
Convertible Conversion Price.
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6.2.5. Dispute Resolution. In the case of a dispute as to the arithmetic calculation of the Series D Conversion Rate, the Corporation shall issue to the

Holder the number of shares of Common Stock that is not disputed and shall transmit an explanation of the disputed determinations or
arithmetic calculations to the Holder via email within one (1) Business Day of receipt of such Holder’s Conversion Notice or other date of
determination. If such Holder and the Corporation are unable to agree upon the determination of the arithmetic calculation of the Series D
Conversion Rate within two (2) Business Days of such disputed determination or arithmetic calculation being transmitted to the Holder, then
the Corporation shall within one (1) Business Day submit via email the disputed arithmetic calculation of the Series D Conversion Rate to any
“big four” international accounting firm that is reasonably acceptable to the Corporation and the Holder. The Corporation shall cause, at the
Corporation’s expense (unless the accounting firm determines in favor of the Corporation, in which case the Holder shall be responsible for
such expense), the accountant to perform the determinations or calculations and notify the Corporation and the Holders of the results no later
than five (5) Business Days from the time it receives the disputed determinations or calculations. Such accountant’s determination or
calculation, as the case may be, shall be binding upon all parties absent error.

 
6.2.6. Record Holder. The Person or Persons entitled to receive the shares of Common Stock issuable upon a conversion of Series D Convertible

Preferred Stock shall be treated for all purposes as the record holder or holders of such shares of Common Stock on the date of conversion.
 

6.2.7. Effect of Conversion. All shares of Series D Convertible Preferred Stock which shall have been surrendered for conversion as herein provided
shall no longer be deemed to be outstanding and all rights with respect to such shares, including the rights, if any, to receive notices and to vote
in the capacity of a Holder, shall forthwith cease and terminate except only the right of the holder thereof to receive shares of Common Stock
in exchange therefor, to receive payment in lieu of any fraction of a share otherwise issuable upon such conversation as provided in Section
6.1.2, and payment of any accrued but unpaid dividends thereon (whether or not declared). Any shares of Series D Convertible Preferred Stock
so converted shall be retired and canceled and shall not be reissued, and the Corporation may from time to time take such appropriate action as
may be necessary to reduce the authorized Series D Convertible Preferred Stock accordingly.

 
6.2.8. Transfer Taxes. The issuance of certificates, if any, for shares of the Common Stock on conversion of this Series D Convertible Preferred

Stock shall be made without charge to the Holder hereof for any documentary stamp or similar taxes that may be payable in respect of the
issue or delivery of such certificates, provided that the Corporation shall not be required to pay any tax that may be payable in respect of any
transfer involved in the issuance and delivery of any such certificate upon conversion in a name other than that of the Holder of such shares of
Series D Convertible Preferred Stock so converted and the Corporation shall not be required to issue or deliver such certificates unless or until
the person or persons requesting the issuance thereof shall have paid to the Corporation the amount of such tax or shall have established to the
satisfaction of the Corporation that such tax has been paid.
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6.2.9. Corporation's Failure to Timely Convert. If within three (3) Trading Days after the Corporation’s receipt of the copy of a Conversion Notice,

the Corporation shall fail to credit a Holder's balance account with DTC or issue and deliver a certificate to such Holder for the number of
shares of Common Stock to which such Holder is entitled upon such Holder's conversion of Series D Convertible Preferred Stock (a
"Conversion Failure"), and if on or after such third (3rd) Trading Day the Holder purchases (in an open market transaction or otherwise) shares
of Common Stock to deliver in satisfaction of a sale by the Holder of the shares of Common Stock issuable upon such conversion that the
Holder anticipated receiving from the Corporation (a "Buy-In"), then, in addition to all other remedies available to the Holder, the Corporation
shall, within three (3) Trading Days after the Holder's request pay cash to the Holder in an amount equal to the Holder's total purchase price
(including brokerage commissions and out-of-pocket expenses, if any) for the shares of Common Stock so purchased (the "Buy-In Price"), at
which point the Corporation's obligation to deliver such certificate (and to issue such Common Stock) shall terminate. “Closing Sale Price”
means, for the shares of Common Stock as of any date, the last closing price for such security on the principal market on which such security
is traded, as reported by Bloomberg L.P., or if the foregoing does not apply, the last closing price of such security in the over-the-counter
market on the electronic bulletin board for such security as reported by Bloomberg L.P., or, if no closing price is reported for such security by
Bloomberg L.P., the average of the bid prices, or the ask prices, respectively, of any market makers for such security as reported in the “pink
sheets” by OTC Markets Group Inc. (formerly Pink Sheets LLC).

 
6.3. Corporation’s Right to Convert.

 
6.3.1. At any time or from time to time after the Initial Issuance Date of the Series D Convertible Preferred Stock, if the volume weighted average

price per share, as published by Bloomberg L.P. (or if Bloomberg L.P. does not then exist, a comparable publication) (“VWAP”) of the shares
of Common Stock of the Corporation on its principal trading market that is an Eligible Market (the “Principal Market”) over any twenty (20)
of the thirty (30) consecutive Trading Days exceeds $9.00 (subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization) (the “Corporation Conversion Right Event”), the Corporation will have the right, but not the
obligation, by notice given no more than ten (10) Trading Days after the occurrence of such Corporation Conversion Right Event, to convert
each outstanding share of Series D Convertible Preferred Stock into a number of fully paid and nonassessable shares of Common Stock
calculated based on the then applicable Series D Conversion Rate.

 
6.3.2. To exercise the Corporation’s right set forth in Section 6.3.1, the Corporation shall deliver to each Holder of record of Series D Convertible

Preferred Stock an irrevocable written notice (a “Corporation Conversion Notice”) during the ten (10) Trading Day period referenced above
indicating the effective date of the conversion (the “Corporation Conversion Date”), which Corporation Conversion Date shall be not more
than sixty (60), nor less than five (5), days following delivery of the Corporation Conversion Notice.
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6.3.3. On the Corporation Conversion Date, the outstanding shares of Series D Convertible Preferred Stock shall be converted automatically without

any further action by the holders of such shares and whether or not the certificates representing such shares, if any, are surrendered to the
Corporation or its Transfer Agent, and certificates previously representing shares of Series D Convertible Preferred shall represent only the
shares of Common Stock into which the shares of Series D Convertible Preferred previously represented thereby have been converted pursuant
hereto; provided, however, that the Corporation shall not be obligated to issue the shares of Common Stock issuable upon such conversion of
any shares of Series D Convertible Preferred unless certificates evidencing such shares of Series D Convertible Preferred, if any, are either
delivered to the Corporation or the holder notifies the Corporation that such certificates, if any, have been lost, stolen, or destroyed, and
executes an agreement reasonably satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection
therewith. Upon the occurrence of the conversion of the Series D Convertible Preferred pursuant to this Section 6.3, the Holders of shares of
Series D Convertible Preferred shall surrender the certificates representing such shares to the Corporation and the Corporation shall cause its
Transfer Agent to deliver the shares of Common Stock issuable upon such conversion (in the same manner set forth in Section 6.2.2) to the
Holder within three (3) Business Days of the Holder’s delivery of the applicable Series D Convertible Preferred certificates.

 
7. Repayment of Series D Convertible Preferred Stock.
 

7.1. General. On the date that is the seven (7) year anniversary after the Initial Issuance Date of the Series D Convertible Preferred (the “Maturity
Date”), the Corporation shall, in accordance with Section 7.2 hereof, repay and cancel each share of Series D Convertible Preferred, at a price per
share of the Series D Convertible Preferred equal to the Series D Liquidation Preference Amount, plus an amount equal to any accrued but unpaid
dividends payable thereon until the Maturity Date.

 
7.2. Share Issuance.

 
7.2.1. On the Maturity Date, the Corporation, at its sole option, may elect to pay to the Holders the Series D Liquidation Preference Amount pursuant

to Section 7.1: (i) in cash; (ii) by delivery of shares of Common Stock; or (iii) through any combination of cash and/or Common Stock.
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7.2.2. If the Corporation elects to make a payment, or any portion thereof, pursuant to this Section 7, in shares of Common Stock, the number of

shares deliverable shall be determined by (A) dividing (x) the cash amount of such payment that would apply if no payment were to be made
in Common Stock, or such portion, by (y)  the VWAP of the Common Stock for the period of thirty (30) consecutive Trading Days ending on
the Trading Day immediately preceding the Maturity Date (subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization during such period) (the “Base Price”) and adding to the number of shares determined in
accordance with clause (A), (B) an additional number of shares of Common Stock (the “Premium Shares”), calculated as follows: (i) if the
Base Price as calculated pursuant to clause (A) above is greater than $9.00, no Premium Shares shall be issued, (ii) if the Base Price as
calculated pursuant to clause (A) above is greater than $7.00 and equal to or less than $9.00, a number of shares equal to 5% of the shares to be
issued pursuant to Section 7.2.2(A), (iii) if the Base Price as calculated pursuant to clause (A) above is greater than $6.00 and equal to or less
than $7.00, a number of shares equal to 10% of the shares to be issued pursuant to Section 7.2.2(A), (iv) if the Base Price as calculated
pursuant to clause (A) above is greater than $5.00 and equal to or less than $6.00, a number of shares equal to 20% of the shares to be issued
pursuant to Section 7.2.2(A) and (v) if the Base Price as calculated pursuant to clause (A) above is less than or equal to $5.00, a number of
shares equal to 25% of the shares to issued pursuant to Section 7.2.2(A). All per share prices set forth in Section 7.2.2 shall be subject to
appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization after the Initial Issuance
Date.

 
8. Adjustment of Series D Conversion Price.
 

8.1.1. Adjustment of Series D Conversion Price upon Subdivision or Combination of Common Stock. The Series D Conversion Price shall be subject
to adjustment from time to time in accordance with this Section 8. If the Corporation at any time after the Initial Issuance Date subdivides (by
any stock split, stock dividend, recapitalization or otherwise) its outstanding shares of Common Stock into a greater number of shares, the
Series D Conversion Price in effect immediately prior to such subdivision will be proportionately reduced. If the Corporation at any time after
the Initial Issuance Date combines (by combination, reverse stock split or otherwise) its outstanding shares of Common Stock into a smaller
number of shares, the Series D Conversion Price in effect immediately prior to such combination will be proportionately increased.

 
8.1.2. Adjustment for Merger or Reorganization, etc. Subject to the provisions of Section 4, if there shall occur any reorganization, recapitalization,

reclassification, consolidation or merger involving the Corporation in which the Common Stock (but not the Series D Convertible Preferred
Stock) is converted into or exchanged for securities, cash or other property, then, following any such reorganization, recapitalization,
reclassification, consolidation or merger, each share of Series D Convertible Preferred Stock shall thereafter be convertible in lieu of the
Common Stock into which it was convertible prior to such event into the kind and amount of securities, cash or other property which a holder
of the number of shares of Common Stock of the Corporation issuable upon conversion of one share of Series D Convertible Preferred Stock
immediately prior to such reorganization, recapitalization, reclassification, consolidation or merger would have been entitled to receive
pursuant to such transaction; and, in such case, appropriate adjustment (as determined in good faith by the Board of Directors of the
Corporation) shall be made in the application of the provisions in this Section 8 with respect to the rights and interests thereafter of the holders
of the Series D Convertible Preferred Stock, to the end that the provisions set forth in this Section 8 (and the provisions with respect to changes
in and other adjustments of the Series D Conversion Price) shall thereafter be applicable, as nearly as reasonably may be, in relation to any
securities or other property thereafter deliverable upon the conversion of the Series A Preferred Stock.
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8.2. Notices.

 
8.2.1. Immediately upon any adjustment of the Series D Conversion Rate and Series D Conversion Price pursuant to Section 8 hereof, the

Corporation will give written notice thereof sent by mail, first class, postage prepaid to each Holder at its address appearing on the stock
register, setting forth in reasonable detail, and certifying, the calculation of such adjustment. In the case of a dispute as to the determination of
such adjustment, then such dispute shall be resolved in accordance with the procedures set forth in Section 6.2.5.

 
8.2.2. Except as otherwise required by law, the Corporation will give written notice to each Holder at least ten (10) Business Days prior to the date

on which the Corporation closes its books or takes a record (A) with respect to any dividend or distribution upon the Common Stock, or (B)
with respect to any pro rata subscription offer to holders of Common Stock.

 
8.2.3. The Corporation will also give written notice to each Holder at least ten (10) Business Days prior to the date on which a Deemed Liquidation

Event will take place.
 
9. Status of Converted Stock. In the event any shares of Series D Convertible Preferred Stock shall be converted pursuant to Sections 6 or 7 hereof, the

shares so converted shall be canceled and shall not be issuable by the Corporation.
 
10. Lost or Stolen Certificates. Upon receipt by the Corporation of evidence reasonably satisfactory to the Corporation of the loss, theft, destruction or

mutilation of any Series D Convertible Preferred Stock Certificates representing the Series D Convertible Preferred Stock, if any, and, in the case of loss,
theft or destruction, of an indemnification undertaking (with surety, if reasonably requested by the Corporation) by the holder thereof to the Corporation
in customary form and, in the case of mutilation, upon surrender and cancellation of the Series D Convertible Preferred Stock Certificate(s), the
Corporation shall execute and deliver new preferred stock certificate(s) of like tenor and date; provided, however, the Corporation shall not be obligated
to re-issue preferred stock certificates if the holder contemporaneously requests the Corporation to convert such Series D Convertible Preferred Stock
into Common Stock.

 

14 



 

 
11. Remedies, Characterizations, Other Obligations, Breaches and Injunctive Relief. The remedies provided in this Certificate of Designation shall be

cumulative and in addition to all other remedies available under this Certificate of Designation, at law or in equity (including a decree of specific
performance and/or other injunctive relief). No remedy contained herein shall be deemed a waiver of compliance with the provisions giving rise to such
remedy. Nothing herein shall limit a holder of Series D Convertible Preferred Stock’s right to pursue actual damages for any failure by the Corporation to
comply with the terms of this Certificate of Designation. The Corporation covenants to each holder of Series D Convertible Preferred Stock that there
shall be no characterization concerning this instrument other than as expressly provided herein. Amounts set forth or provided for herein with respect to
payments, conversion and the like (and the computation thereof) shall be the amounts to be received by the holder of Series D Convertible Preferred
Stock thereof and shall not, except as expressly provided herein, be subject to any other obligation of the Corporation (or the performance thereof). The
Corporation acknowledges that a breach by it of its obligations hereunder will cause irreparable harm to the holders of Series D Convertible Preferred
Stock and that the remedy at law for any such breach may be inadequate. The Corporation therefore agrees that, in the event of any such breach or
threatened breach, the holders of Series D Convertible Preferred Stock shall be entitled, in addition to all other available remedies, to an injunction
restraining any breach, without the necessity of showing economic loss and without any bond or other security being required.

 
12. Notice. Whenever notice or other communication is required to be given hereunder, unless otherwise provided herein, such notice shall be given in

accordance with contact information provided by each Holder to the Corporation and set forth in the register for the Series D Convertible Preferred Stock
maintained by the Corporation as set forth in Section 15.

 
13. Failure or Indulgence Not Waiver. No failure or delay on the part of any holder of Series D Convertible Preferred Stock in the exercise of any power,

right or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such power, right or privilege preclude other
or further exercise thereof or of any other right, power or privilege.

 
14. Transfer of Series D Convertible Preferred Stock. A Holder may assign some or all of the Series D Convertible Preferred Stock and the accompanying

rights hereunder held by such Holder without the consent of the Corporation; provided that such assignment is in compliance with applicable securities
laws.

 
15. Series D Convertible Preferred Stock Register. The Corporation shall maintain at its principal executive offices (or such other office or agency of the

Corporation as it may designate by notice to the Holders), a register for the Series D Convertible Preferred Stock, in which the Corporation shall record
the name, address and email address of the persons in whose name the Series D Convertible Preferred Stock have been issued, as well as the name,
address and email address of each transferee. The Corporation may treat the person in whose name any Series D Convertible Preferred Stock is registered
on the register as the owner and holder thereof for all purposes, notwithstanding any notice to the contrary, but in all events recognizing any properly
made transfers.
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16. Stockholder Matters. Any stockholder action, approval or consent required, desired or otherwise sought by the Corporation pursuant to the DGCL, this

Certificate of Designation or otherwise with respect to the issuance of the Series D Convertible Preferred Stock or the Common Stock issuable upon
conversion thereof may be effected by written consent of the Corporation’s stockholders or at a duly called meeting of the Corporation’s stockholders, all
in accordance with the applicable rules and regulations of the DGCL and the applicable provisions hereof. This provision is intended to comply with the
applicable sections of the DGCL permitting stockholder action, approval and consent affected by written consent in lieu of a meeting.

 
17. General Provisions. In addition to the above provisions with respect to Series D Convertible Preferred Stock, such Series D Convertible Preferred Stock

shall be subject to and be entitled to the benefit of the provisions set forth in the Amended and Restated Certificate of Incorporation of the Corporation
with respect to preferred stock of the Corporation generally.

 
18. Waiver and Amendment. Any of the rights, powers, preferences and other terms of the Series D Convertible Preferred Stock set forth herein may be

waived or amended on behalf of all holders of Series D Convertible Preferred Stock by the affirmative written consent or vote of the holders of at least 50
% of the shares of Series D Convertible Preferred Stock then outstanding.

 
signature page follows
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IN WITNESS WHEREOF, the Corporation has caused this Certificate of Designation to be signed by the undersigned this [•]th day of ________,

2016.
 

 
 
 FORM HOLDINGS CORP.  
   
   
 By: ___________________________________  
 Name: Andrew D. Perlman  
 Title: Chief Executive Officer  

  

 



 

 
EXHIBIT A
 

FORM HOLDINGS CORP.
 
 

The undersigned hereby elects to convert the number of shares of Series D Convertible Preferred Stock, par value $0.01 per share (the
“Series D Convertible Preferred Stock”), of Form Holdings Corp., a Delaware corporation (the “Corporation”), indicated below into shares of Common
Stock, par value $0.01 per share (the “Common Stock”), of the Corporation, as of the date specified below.

 
Date of Conversion:  
 
Number of shares of Series D Convertible Preferred Stock to be converted:  
 
Stock certificate no(s). of Series D Convertible Preferred Stock to be converted:  
 
Tax ID Number (If applicable):  
 

Please confirm the following information:  
 
Series D Conversion Price:  
 
Number of shares of Common Stock to be issued:  
 

Please issue the Common Stock into which the Series D Convertible Preferred Stock are being converted in the following name and to the
following address:

  
Issue to:   
   
 
Address:   
 
Telephone Number:   
 
Email address:   
 
Authorization:   
 
By:   
Title:   
 
Dated: 
 
Account Number (if electronic book entry transfer):  
 
Transaction Code Number (if electronic book entry transfer):  
 

 



 
Exhibit 10.1

 
SUBSCRIPTION AGREEMENT

 
This SUBSCRIPTION AGREEMENT (this “Agreement”) is dated as of August 8, 2016, between FORM Holdings Corp., a Delaware corporation

(the “Company”), each purchaser identified on the signature pages hereto (each, including its successors and assigns, a “Purchaser”), and for the limited
purposes set forth in Section 1, Mistral XH Representative, LLC, a Delaware limited liability company, as the representative of the Purchasers (the
“Representative”).

 
WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant to Section 4(a)(2) of the Securities Act of 1933, as

amended (the “Act”), and Rule 506 promulgated thereunder, the Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not
jointly, desires to purchase from the Company, shares of the Company’s common stock, $0.01 par value per share (the “Common Stock”), to the Purchasers
pursuant to the terms and conditions of this Agreement;

 
NOW, THEREFORE, upon the execution and delivery of this Agreement, the Company and each Purchaser agree as follows:

 
1. Subscription. 
 
(a) Deposit. On the date hereof (the “Signing Date”), Mistral Spa Holdings, LLC (the “Initial Purchaser”) shall deposit with the Company

an aggregate amount in cash equal to the Aggregate Purchase Price (as hereinafter defined). From and after the Signing Date, subject to the terms and
conditions of this Agreement, each Company Unitholder (as defined in the Merger Agreement) shall have the opportunity to purchase a portion of the Shares
(as hereinafter defined).

 
(b) Additional Purchasers. The Company and the Initial Purchaser acknowledge and agree that XpresSpa (as defined herein) intends to offer

the opportunity to participate in the purchase of the Shares to each of its equityholders. In order to facilitate the Closing, the Initial Purchaser has executed
this Agreement and funded its Subscription Amount. In the event that any other equityholder of XpresSpa elects to participate in the purchase of the Shares
(in an amount determined in accordance with the notice delivered by XpresSpa to its equityholders related to this transaction), executes a joinder to this
Agreement in form and substance reasonably satisfactory to the Company and the Representative, and timely funds their Subscription Amount, Schedule II
hereto shall be amended (as directed by the Representative) to reflect such revised allocation of the Shares. On the Closing Date, the Representative shall
provide the Company with the final Schedule II, reflecting (i) the allocation of the Shares amongst the Purchasers, after giving effect to the participation by
other Purchasers, (ii) the related Subscription Amounts, and (iii) any amounts to be returned to a Purchaser from the Company as a result of aggregate funding
by the Purchasers in excess of the aggregate Subscription Amount. This Agreement may be amended to add additional Purchasers, pursuant to one or more
joinder agreements in form and substance reasonably satisfactory to the Company and the Representative, in order to implement the foregoing provisions.

 
(c) Subscription of Purchasers. Each Purchaser, intending to be legally bound, severally (and not jointly nor jointly and severally), hereby

irrevocably subscribes for and agrees to purchase the number of shares of Common Stock (the “Shares”) listed next to such Purchaser’s name on Schedule II
hereto, at a per share purchase price of $2.31 (the “Per Share Purchase Price”) for an aggregate purchase price of $1,733,825.94 (for the Purchasers in the
aggregate) (the “Aggregate Purchase Price”), and the Company, intending to be legally bound, hereby agrees to issue and sell the Shares to the Purchasers,
provided, however, that the Company reserves the right to accept or reject this subscription for Shares, in whole or in part. If the Company elects to accept
this subscription for Shares in part, it shall promptly notify each Purchaser on the signature page countersigned by the Company and delivered to each
Purchaser.

  
(d) Rights of Representative. The Purchasers and Company acknowledge and agree that, for purposes of this Agreement, the Representative

shall have all of the rights, powers and privileges to which it is entitled under the Merger Agreement.
 

 



 

 
2. Accredited Investors. The offering and sale of the Shares (the “Offering”) is being made to “accredited investors” (as such term is defined

in Regulation D promulgated by the U. S. Securities and Exchange Commission (the “SEC”) under the Act).
 
3. Purchase and Sale of Shares.  The Company agrees to issue and sell to the Purchasers and the Purchasers agree to purchase the Shares at

a closing to take place at the offices of the Company, or such other place as the Purchasers and the Company shall mutually agree, including by way of the
exchange of facsimile or “pdf” copies of signatures (the “Closing”), on a Trading Day designated by the Representative not later than 15 Trading Days after
the effectiveness of the Form S-4 registration statement related to the Company securities to be issued pursuant to the Merger Agreement (the “Closing
Date”).  The Representative shall give the Company written notice of the designated Closing Date at least 3 Trading Days in advance of the designated
Closing Date. Each Purchaser shall deliver (or have delivered) to the Company, via wire transfer or a certified check, immediately available funds equal to the
aggregate amount to be paid for the Shares purchased hereunder as specified on Schedule II hereto in United States dollars and in immediately available funds
(the “Subscription Amount”), and the Company shall deliver to each Purchaser its Shares and the Company and each Purchaser shall deliver the other items
set forth in Section 4 deliverable at the Closing. Upon satisfaction of the covenants and conditions set forth in Sections 4 and 5, the Closing shall occur at the
offices of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., 666 3rd Avenue, New York, New York 10017. The term “Trading Day” means a day on which
the NASDAQ Stock Market is open for trading.

 
4. Deliveries
 
(a) On or prior to the Closing Date, the Company shall deliver or cause to be delivered to each Purchaser the following:

 
(i) this Agreement duly executed by the Company;
 
(ii) a copy of the irrevocable instructions to American Stock Transfer & Trust Company (the “Transfer Agent”) instructing the Transfer

Agent to credit such Purchaser’s or its designee’s balance account with The Depository Trust Company through its Deposit/Withdrawal at Custodian
system with the number of Shares reflected on Schedule II as delivered by the Representative at the Closing.

 
(b) On or prior to the Closing Date, each Purchaser shall deliver or cause to be delivered to the Company the following:

 
(i) This Agreement duly executed by such Purchaser; and
 
(ii) Such Purchaser’s Subscription Amount by wire transfer or certified check to the account specified by the Company on Schedule I.
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5. Closing Conditions.
 
(a) The obligations of the Company hereunder are subject to the following conditions being met:

 
(i) the accuracy in all material respects as of the date hereof of the representations and warranties by each Purchaser contained herein;
 
(ii) all obligations, covenants and agreements of each Purchaser required to be performed at or prior to the Closing Date shall have been

performed;
 
(iii) if required, the Shares shall have been approved for listing on The NASDAQ Capital Market, subject only to official notice of

issuance; and
 
(iv) the delivery by each Purchaser of the items set forth in Section 4(b) of this Agreement.

 
(b) The obligations of the Purchasers hereunder are subject to the following conditions being met:

 
(i) the accuracy in all material respects as of the date hereof of the representations and warranties by the Company contained herein;
 
(ii) all obligations, covenants and agreements of the Company required to be performed at or prior to the Closing Date shall have been

performed; and
 
(iii) the delivery by the Company of the items set forth in Section 4(a) of this Agreement.

 
6. Representations and Warranties of the Company.  As of the date hereof, the Company hereby represents and warrants to the Purchasers

that:
 
(a) Organization.  The Company is a corporation, duly organized, validly existing and in good standing under the laws of the State of

Delaware.
 
(b) Authority and Validity.  The Company has all requisite corporate power and authority to execute, deliver and perform its obligations

under this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance by the Company of this Agreement
and the consummation of the transactions contemplated hereby have been duly and validly authorized by all necessary action required on the part of the
Company, and no other proceedings on the part of the Company are necessary to authorize this Agreement or for the Company to perform its obligations
under this Agreement.  This Agreement constitutes the lawful, valid and legally binding obligation of the Company, enforceable in accordance with its terms,
except as the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the enforcement of creditors’
rights generally and general equitable principles regardless of whether such enforceability is considered in a proceeding at law or in equity.

 
(c) Valid Issuance of Common Stock.  The Shares, when issued, sold and delivered in accordance with the terms hereof, will be duly and

validly authorized and issued, fully paid and nonassessable and free of restrictions on transfer other than the applicable state and federal securities laws.
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(d) No Violation or Conflict.  The execution, delivery and performance of this Agreement and the transactions contemplated hereby do not

(i) violate, conflict with or result in the breach of any provision of the Company’s Certificate of Incorporation or Bylaws, (ii) conflict with or violate any law,
rule, regulation, order, judgment or decree applicable the Company or any of its assets, properties or businesses, or (iii) conflict with, result in any breach of,
constitute a default (or event that with the giving of notice or lapse of time, or both, would become a default) under, require any consent under, or give to
others any rights of termination, amendment, acceleration, suspension, revocation or cancellation of, or result in the creation of any encumbrance on any of
the assets or properties of the Company, pursuant to any note, bond, mortgage or indenture, contract, agreement, lease, sublease, license, permit, franchise or
other instrument or arrangement to which the Company is a party except, in the case of clauses (ii) and (iii), to the extent that such conflicts, breaches,
defaults or other matters would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the Company.

 
(e) Governmental/Regulatory Consents and Approvals.  Except for filings under federal securities laws and, if required, NASDAQ Stock

Market rules and regulations, the execution, delivery and performance of this Agreement by the Company do not, and the consummation of the transactions
contemplated hereby do not and will not, require any permits, consents, approvals, orders, authorizations of, or declarations to or filings with any federal,
state, local or foreign government or regulatory authority, which has not already been obtained, effected or provided.

 
(f) Capitalization. The authorized capital stock of the Company consists of 150,000,000 shares of common stock, $0.01 par value per share

(“Common Stock”), and 5,000,000 shares of preferred stock, $0.01 par value per share (“Preferred Stock”). As of the date hereof, (i) 15,011,498 shares of
Common Stock are issued and outstanding, all of which are duly authorized, validly issued, fully paid and nonassessable, (ii) 1,492,434 shares of Common
Stock are reserved for issuance upon the exercise of outstanding stock options granted pursuant to the Company’s employee stock plans (“Stock Options”),
(iii) 1,006,679 shares of Common Stock are reserved for issuance upon exercise of outstanding warrants of the Company, (vi) 2,260,000 shares of Common
Stock are reserved for issuance pursuant to Stock Options which are subject to the Company’s stockholders’ approval, and (vii) no rights to purchase shares of
Series C Junior Participating Preferred stock, $0.01 par value per share, of the Company are issued and outstanding, and no other shares of capital stock of the
Company are issued and outstanding. Except as listed above and disclosed in the company’s financial statements filed with the SEC, there are no outstanding
options, stock appreciation rights, warrants or other rights, contracts, arrangements, or commitments of any character relating to the issued or unissued capital
stock of the Company, or obligating the Company to issue, grant or sell any shares of capital stock of, or other equity interests in, or securities convertible into
equity interests in, the Company. None of the outstanding equity securities or other securities of the Company were issued in violation of the Act or any other
law, rule, or regulation.

 
(g) Rights Plan. The Company has delivered to the Purchasers a copy of the Section 382 Rights Agreement, dated as of March 18, 2016,

between the Company and American Stock Transfer & Trust Company, LLC, as Rights Agent, as amended from time to time (the “Rights Agreement”), as
currently in effect. The Company has taken all actions necessary under the Rights Agreement to ensure that (i) no Purchaser nor any of their respective
Affiliates shall be deemed to be an Acquiring Person (as such term is defined in the Rights Agreement) and (ii) neither a Distribution Date nor a Share
Acquisition Date (as each such term is defined in the Rights Agreement) shall be deemed to have occurred, and the Rights (as defined in the Rights
Agreement) will not detach from the Common Stock or become non-redeemable, in each case, as a result of the execution, delivery or performance of this
Agreement or the Agreement and Plan of Merger by and among the Company, FHXMS, LLC, XpresSpa Holdings, LLC (“XpresSpa”), the unitholders of the
Company party thereto or who become a party thereto, and Mistral XH Representative, LLC, as representative of the unitholders of the Company, dated as of
the date hereof (the “Merger Agreement”) or the consummation of the transactions contemplated by this Agreement or the Merger Agreement.
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(h) No Other Representations. No representations or warranties have been made to the Purchaser with respect to the investment in the

Common Stock or the Company other than the representations set forth herein, and the Purchaser has not relied upon any representation or warranty not
provided herein in making its investment in the Company.

 
7. Representations, Warranties and Covenants of the Purchasers.  As of the date hereof, each Purchaser hereby represents and warrants to

the Company that:
 
(a) Organization; Authority. Such Purchaser is either an individual or an entity duly incorporated or formed, validly existing and in good

standing under the laws of the jurisdiction of its incorporation or formation with full right, corporate, partnership, limited liability company or similar power
and authority to enter into and to consummate the transactions contemplated hereby and otherwise to carry out its obligations hereunder and thereunder. The
execution and delivery of this Agreement and performance by such Purchaser of the transactions contemplated hereby have been duly authorized by all
necessary corporate, partnership, limited liability company or similar action, as applicable, on the part of such Purchaser. This Agreement has been duly
executed by such Purchaser, and when delivered by such Purchaser in accordance with the terms hereof, will constitute the valid and legally binding
obligation of such Purchaser, enforceable against it in accordance with its terms, except: (i) as limited by general equitable principles and applicable
bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting enforcement of creditors’ rights generally, (ii) as limited
by laws relating to the availability of specific performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution
provisions may be limited by applicable law.

 
(b) Own Account. Such Purchaser understands that the Shares are “restricted securities” and have not been registered under the Act or any

applicable state securities law and is acquiring the Shares as principal for its own account and not with a view to or for distributing or reselling such Shares or
any part thereof in violation of the Act or any applicable state securities law, has no present intention of distributing any of such Shares in violation of the Act
or any applicable state securities law and has no direct or indirect arrangement or understandings with any other persons to distribute or regarding the
distribution of such Shares in violation of the Act or any applicable state securities law (this representation and warranty not limiting such Purchaser’s right to
sell the Shares in compliance with applicable federal and state securities laws). Such Purchaser is acquiring the Shares hereunder in the ordinary course of its
business.

 
(c) Purchaser Status. At the time such Purchaser was offered the Shares, it was, and as of the date hereof it is, an “accredited investor” as

defined in Rule 501 under the Act.
 
(d) Experience of Such Purchaser. Such Purchaser, either alone or together with its representatives, has such knowledge, sophistication and

experience in business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Shares, and has so
evaluated the merits and risks of such investment. Such Purchaser is able to bear the economic risk of an investment in the Shares and, at the present time, is
able to afford a complete loss of such investment.

 
(e) General Solicitation. Such Purchaser is not purchasing the Shares as a result of any advertisement, article, notice or other

communication regarding the Shares published in any newspaper, magazine or similar media or broadcast over television or radio or presented at any seminar
or any other general solicitation or general advertisement.
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(f) Access to Information. Such Purchaser acknowledges that it has had the opportunity to review this Agreement and the reports, schedules,

forms, statements and other documents required to be filed by the Company and the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
including pursuant to Section 13(a) or 15(d) thereof, for the two years preceding the date hereof (or such shorter period as the Company was required by law
or regulation to file such material) (the foregoing materials, including the exhibits thereto and documents incorporated by reference therein, being collectively
referred to herein as the “SEC Reports”) (including all exhibits and schedules thereto) and has been afforded (i) the opportunity to ask such questions as it has
deemed necessary of, and to receive answers from, representatives of the Company concerning the terms and conditions of the offering of the Shares and the
merits and risks of investing in the Shares; (ii) access to information about the Company and its financial condition, results of operations, business, properties,
management and prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain such additional information that the Company
possesses or can acquire without unreasonable effort or expense that is necessary to make an informed investment decision with respect to the investment. In
addition, such Purchaser acknowledges and agrees that it has such knowledge concerning XpresSpa and the contemplated transaction with the Company and
has such knowledge, sophistication and experience in business and financial matters so as to be capable of evaluating the merits and risks of the prospective
investment in the Shares.

 
(g) Certain Transactions and Confidentiality. Other than consummating the transactions contemplated hereunder (including the

contemplated transactions between the Company and XpresSpa), such Purchaser has not directly or indirectly, nor has any Person acting on behalf of or
pursuant to any understanding with such Purchaser, executed any purchases or sales, including short sales, of the securities of the Company during the period
commencing as of the time that such Purchaser first received a term sheet (written or oral) from the Company or any other Person representing the Company
setting forth the material terms of the transactions contemplated hereunder and ending immediately prior to the execution hereof. Notwithstanding the
foregoing, in the case of a Purchaser that is a multi-managed investment vehicle whereby separate portfolio managers manage separate portions of such
Purchaser’s assets and the portfolio managers have no direct knowledge of the investment decisions made by the portfolio managers managing other portions
of such Purchaser’s assets, the representation set forth above shall only apply with respect to the portion of assets managed by the portfolio manager that
made the investment decision to purchase the Shares covered by this Agreement. Other than to other Persons party to this Agreement, to other investors in
XpresSpa, or to such Purchaser’s representatives, including, without limitation, its officers, directors, partners, legal and other advisors, agents and Affiliates,
such Purchaser has maintained the confidentiality of all disclosures made to it in connection with this transaction (including the existence and terms of this
transaction). Notwithstanding the foregoing, for avoidance of doubt, nothing contained herein shall constitute a representation or warranty, or preclude any
actions, with respect to the identification of the availability of, or securing of, available shares to borrow in order to effect short sales or similar transactions in
the future.

 
8. Legends.
 
(a) Any certificates representing Shares shall bear a legend in substantially the following form, in addition to any other legends required by

law or contract:
 
“THE SECURITIES REPRESENTED BY THIS CERTIFICATE WERE ISSUED IN A PRIVATE PLACEMENT, WITHOUT
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), AND MAY NOT BE SOLD, ASSIGNED,
PLEDGED OR OTHERWISE TRANSFERRED IN THE ABSENCE OF AN EFFECTIVE REGISTRATION UNDER THE ACT
COVERING THE TRANSFER OR AN OPINION OF COUNSEL, SATISFACTORY TO THE ISSUER, THAT REGISTRATION UNDER
THE ACT IS NOT REQUIRED.”
 

6 



 

 
(b) The legends required by this Section 8 shall be removed by the Company upon request without charge as to any particular Shares (i)

when, in the opinion of counsel reasonably acceptable to the Company, such restrictions are no longer required in order to assure compliance with the Act, (ii)
when such Shares shall have been registered under the Act, or (iii) except with respect to any Purchaser who is then (or has been in the prior 90 days) an
affiliate of the Company, at any time following the date that is one year after the Closing Date.

 
9. Headings. The headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or

interpretation of this Agreement.
 
10. Notices. Any notice or other communication required or permitted hereunder must be in writing and sent by either (i) registered or

certified mail, postage prepaid, return receipt requested, (ii) overnight delivery with confirmation of delivery, or (iii) email transmission, in each case
addressed as follows:

 
 To the Company: FORM Holdings Corp.
  780 Third Avenue, 12th Floor
  New York, NY 10017
  Email: Notices@formholdings.com
  Attn: Andrew Perlman
   
 To each Purchaser: At the address set forth on the signature page

 
11. Governing Law.  This Agreement shall be governed by, and construed in accordance with, the laws of the State of New York, without

regard to its conflicts of laws principles.
 
12. Further Assurances. The Company and each Purchaser agree to execute any and all such other and further instruments and documents,

and to take any and all such further actions, which are reasonably required to effectuate this Agreement and the intents and purposes hereof.
 
13. Binding Agreement. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their heirs, executors,

administrators, personal representatives, successors and assigns.
 
14. Entire Agreement.  This Agreement constitutes the entire agreement between the Company and each Purchaser with respect to the

matters covered hereby and supersedes all prior agreements and understanding with respect to such matters between the Company and each Purchaser.
 
15. Severability.  In case any provision contained in this Agreement should be invalid, illegal or unenforceable in any respect, the validity,

legality and enforceability of the remaining provisions contained herein will not in any way be affected or impaired thereby.
 
16. Waiver. Except as otherwise expressly provided herein, no waiver of any covenant, condition, or provision of this Agreement shall be

deemed to have been made unless expressly set forth in writing and signed by the party against whom such waiver is charged; and, (i) the failure of any party
to insist in any one or more cases upon the performance of any of the provisions, covenants, or conditions of this Agreement or to exercise any option herein
contained, shall not be construed as a waiver or relinquishment for the future of any such provisions, covenants, or conditions and (ii) no waiver by any party
of one breach by another party shall be construed as a waiver with respect to any other or subsequent breach.
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17. Subscription Irrevocable. Except as set forth herein, this subscription is irrevocable, is subject to all of the terms and provisions

contained in this Agreement, and will survive the death, dissolution, or disability of each Purchaser.
 
18. Assignability. This Agreement is not transferable or assignable by any Purchaser.
 
19. Counterparts; Facsimile or “pdf” Copies.  This Agreement may be executed in counterparts, each of which, when executed, shall be

deemed an original but all of which, taken together, shall constitute one and the same Agreement.  Delivery of an executed copy of a signature page to this
Agreement by facsimile or “pdf” transmission shall be as effective as delivery of a manually executed copy of this Agreement and shall be as effective and
enforceable as the original.

 
20. Lock-Up. From the date hereof through the earlier of (a) the date that is ninety (90) days following the consummation of the transactions

contemplated by the Merger Agreement or (b) the date of termination of the Merger Agreement, each Purchaser agrees that it will not, without the prior
written consent of the Company, directly or indirectly, (i) offer, sell, assign, transfer, pledge, contract to sell, or otherwise dispose of, any of the Company’s
shares of Common Stock, or securities convertible into or exercisable or exchangeable for any equity securities of the Company (including, without
limitation, shares of Common Stock or any such securities which may be deemed to be beneficially owned by the undersigned in accordance with the rules
and regulations promulgated under the Act and such shares or securities, the “Beneficially Owned Shares”)), (ii) enter into any swap, hedge or other
agreement or arrangement that transfers, in whole or in part, the economic risk of ownership of any Beneficially Owned Shares, Common Stock or securities
convertible into or exercisable or exchangeable for any equity securities of the Company, or (iii) engage in any short selling of any Beneficially Owned
Shares, Common Stock or securities convertible into or exercisable or exchangeable for any equity securities of the Company.

 
SIGNATURES FOLLOW ON NEXT PAGE
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IN WITNESS WHEREOF, the undersigned has caused this Agreement to be duly executed by its authorized signatory as of the date first indicated
above.

 
 PURCHASER:  
    
 Mistral Spa Holdings, LLC  
    
    
 By: /s/ Andrew R. Heyer  
 Name: Andrew R. Heyer  
 Title: Chairman  
 
Subscription Amount: $1,733,825.94
 
No. of Shares: 750,574
 
(The above amounts are subject to adjustment as provided herein and reflected on Schedule II from time to time)
 
Agreed and accepted as of
the date first written above:

 
 FORM Holdings Corp.  
   
 By: /s/ Andrew Perlman  
 Name: Andrew Perlman                                     
 Title: Chief Exectuive Officer  
    
    
 Address for Notice:

780 Third Avenue, 12th Floor
New York, NY 10017
Telephone: (212) 309-7549
Facsimile: (646) 532-6775
E-mail: Notices@FORMHoldings.com
Attention: Chief Executive Officer

 

    
 With a copy to:

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
Chrysler Center
666 Third Avenue
New York, NY 10017
Telephone: (212) 935-3000
Facsimile: (212) 983-3115
E-mail: KRKoch@mintz.com
Attention: Kenneth R. Koch, Esq.

 

 

 



 

 
 Solely for purposes of Section 1,  
 Mistral XH Representative, LLC  
    
    
 By: /s/ Andrew R. Heyer  
 Name: Andrew R. Heyer  
 Title: Chairman  
    
    
 

 



 
Exhibit 10.2

 
SUBSCRIPTION AGREEMENT

AND JOINDER
 

This SUBSCRIPTION AGREEMENT AND JOINDER (this “Agreement”) is dated as of August 8, 2016, between XpresSpa Holdings, LLC, a
Delaware limited liability company (the “Company”), and FORM Holdings Corp., a Delaware corporation (the “Purchaser”).

 
WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant to Section 4(a)(2) of the Securities Act of 1933, as

amended (the “Act”), and Rule 506 promulgated thereunder, the Company desires to issue and sell to the Purchaser, and the Purchaser desires to purchase
from the Company, units of the Company’s Series C Preferred Units (the “Series C Preferred Units”) pursuant to the terms and conditions of this Agreement;

 
NOW, THEREFORE, upon the execution and delivery of this Agreement, the Company and the Purchaser agree as follows:

 
1.          Subscription.  The Purchaser, intending to be legally bound, hereby irrevocably subscribes for and agrees to purchase the number of

Series C Preferred Units (the “Purchased Units”) listed on the Purchaser’s signature page hereto, at a per unit purchase price of $1.00 (the “Per Unit Purchase
Price”) for an aggregate purchase price of $1,733,826, and the Company, intending to be legally bound, hereby agrees to issue and sell the Purchased Units to
the Purchaser, provided, however, that the Company reserves the right to accept or reject this subscription for Purchased Units, in whole or in part. If the
Company elects to accept this subscription for Purchased Units in part, it shall promptly notify the Purchaser on the signature page countersigned by the
Company and delivered to the Purchaser.

 
2.          Accredited Investors. The offering and sale of the Purchased Units (the “Offering”) is being made to “accredited investors” (as such

term is defined in Regulation D promulgated by the U. S. Securities and Exchange Commission (the “SEC”) under the Act).
 
3.          Purchase and Sale of Purchased Units.  The Company agrees to issue and sell to the Purchaser and the Purchaser agree to purchase

the Purchased Units at a closing to take place at the offices of the Company, or such other place as the Purchaser and the Company shall mutually agree,
including by way of the exchange of facsimile or “pdf” copies of signatures (the “Closing”), no later than the first Trading Day (as such term is defined
below) following the date hereof (the “Closing Date”).  The Purchaser shall deliver to the Company, via wire transfer, immediately available funds equal to
the aggregate amount to be paid for the Purchased Units purchased hereunder as specified below the Purchaser’s name on the signature page of this
Agreement and next to the heading “Subscription Amount,” in United States dollars and in immediately available funds (the “Subscription Amount”), and the
Company shall deliver to the Purchaser its Purchased Units and the Company and the Purchaser shall deliver the other items set forth in Section 4 deliverable
at the Closing. Upon satisfaction of the covenants and conditions set forth in Sections 4 and 5, the Closing shall occur at the offices of Mintz, Levin, Cohn,
Ferris, Glovsky and Popeo, P.C., 666 3rd Avenue, New York, New York 10017. The term “Trading Day” means a day on which the NASDAQ Stock Market is
open for trading.

 
4.          Deliveries
 
(a)        On or prior to the Closing Date, the Company shall deliver or cause to be delivered to the Purchaser the following:

 
(i)         this Agreement duly executed by the Company;

 

 



 
 

(ii)        a copy of Amendment No. 3 to the Operating Agreement (which includes the terms of the Series C Preferred Units);
 

(iii)       a copy of the Register (as defined in the Operating Agreement), after giving effect to the issuance of the Purchased Units.
 
(b)        On or prior to the Closing Date, the Purchaser shall deliver or cause to be delivered to the Company the following:

 
(i)         This Agreement duly executed by the Purchaser; and

 
(ii)        The Purchaser’s Subscription Amount by wire transfer to the account specified by the Company on Schedule I.
 
5.          Closing Conditions.
 
(a)        The obligations of the Company hereunder are subject to the following conditions being met:

 
(i)         the accuracy in all material respects as of the date hereof of the representations and warranties by the Purchaser contained herein;
 
(ii)        all obligations, covenants and agreements of the Purchaser required to be performed at or prior to the Closing Date shall have been

performed; and
 
(iii)       the delivery by the Purchaser of the items set forth in Section 4(b) of this Agreement.
 
(b)        The obligations of the Purchaser hereunder are subject to the following conditions being met:

 
(i)         the accuracy in all material respects as of the date hereof of the representations and warranties by the Company contained herein;
 
(ii)        all obligations, covenants and agreements of the Company required to be performed at or prior to the Closing Date shall have been

performed; and
 
(iii)       the delivery by the Company of the items set forth in Section 4(a) of this Agreement.
 
6.          Representations and Warranties of the Company.  Each of the Fundamental Representations (as defined in that certain Agreement

and Plan of Merger by and among the Purchaser, FHXMS, LLC, the Company, the unitholders of the Company party thereto or who become a party thereto
and Mistral XH Representative, LLC, as representative of the unitholders of the Company, dated as of the date hereof (the “Merger Agreement”)) is hereby
incorporated herein by reference as though fully restated herein, subject to any applicable sections of the Company Disclosure Schedule (as defined in the
Merger Agreement). In addition, as of the date hereof, the Company hereby represents and warrants to the Purchaser that:

 
(a)        Organization.  The Company is a limited liability company, duly formed, validly existing and in good standing under the laws of the

State of Delaware.
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(b)        Authority and Validity.  The Company has all requisite limited liability company power and authority to execute, deliver and

perform its obligations under this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance by the
Company of this Agreement and the consummation of the transactions contemplated hereby have been duly and validly authorized by all necessary action
required on the part of the Company, and no other proceedings on the part of the Company are necessary to authorize this Agreement or for the Company to
perform its obligations under this Agreement.  This Agreement constitutes the lawful, valid and legally binding obligation of the Company, enforceable in
accordance with its terms, except as the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the
enforcement of creditors’ rights generally and general equitable principles regardless of whether such enforceability is considered in a proceeding at law or in
equity.

 
(c)        Valid Issuance of Purchased Units.  The Purchased Units, when issued, sold and delivered in accordance with the terms hereof, will

be duly and validly authorized and issued, fully paid and nonassessable and free of restrictions on transfer other than (i) applicable state and federal securities
laws and (ii) those contained in the Operating Agreement.

 
(d)        No Violation or Conflict.  The execution, delivery and performance of this Agreement and the transactions contemplated hereby do

not (i) violate, conflict with or result in the breach of any provision of the Company’s Fourth Amended and Restated Limited Liability Company Operating
Agreement, dated as of April 22, 2015, as amended (the “Operating Agreement”), (ii) conflict with or violate any law, rule, regulation, order, judgment or
decree applicable the Company or any of its assets, properties or businesses, or (iii) conflict with, result in any breach of, constitute a default (or event that
with the giving of notice or lapse of time, or both, would become a default) under, require any consent under, or give to others any rights of termination,
amendment, acceleration, suspension, revocation or cancellation of, or result in the creation of any encumbrance on any of the assets or properties of the
Company, pursuant to any note, bond, mortgage or indenture, contract, agreement, lease, sublease, license, permit, franchise or other instrument or
arrangement to which the Company is a party except, in the case of clauses (ii) and (iii), to the extent that such conflicts, breaches, defaults or other matters
would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the Company.

 
(e)        Governmental/Regulatory Consents and Approvals.  Except for filings under federal securities laws and, if required, NASDAQ

Stock Market rules and regulations, the execution, delivery and performance of this Agreement by the Company do not, and the consummation of the
transactions contemplated hereby do not and will not, require any permits, consents, approvals, orders, authorizations of, or declarations to or filings with any
federal, state, local or foreign government or regulatory authority, which has not already been obtained, effected or provided.

 
(f)         Capitalization. Except as provided in the Operating Agreement or as set forth on Schedule 6(f), there are no outstanding Units (as

defined in the Operating Agreement), options, unit appreciation rights, warrants or other rights, contracts, arrangements, or commitments of any character
relating to the issued or unissued Units, or obligating the Company to issue, grant or sell any Units, or other equity interests in, or securities convertible into
equity interests in, the Company. None of the outstanding equity securities or other securities of the Company was issued in violation of the Act or any other
law, rule, or regulation.

 
(g)        Operating Agreement. The Company has delivered to the Purchaser a copy of the Operating Agreement, as currently in effect.
 
7.          Representations, Warranties and Covenants of the Purchaser.  As of the date hereof, the Purchaser hereby represents and warrants to

the Company that:
 

 3  



 
 
(a)        Organization; Authority. The Purchaser is either an individual or an entity duly incorporated or formed, validly existing and in good

standing under the laws of the jurisdiction of its incorporation or formation with full right, corporate, partnership, limited liability company or similar power
and authority to enter into and to consummate the transactions contemplated hereby and otherwise to carry out its obligations hereunder and thereunder. The
execution and delivery of this Agreement and performance by the Purchaser of the transactions contemplated hereby have been duly authorized by all
necessary corporate, partnership, limited liability company or similar action, as applicable, on the part of the Purchaser. This Agreement has been duly
executed by the Purchaser, and when delivered by the Purchaser in accordance with the terms hereof, will constitute the valid and legally binding obligation
of the Purchaser, enforceable against it in accordance with its terms, except: (i) as limited by general equitable principles and applicable bankruptcy,
insolvency, reorganization, moratorium and other laws of general application affecting enforcement of creditors’ rights generally, (ii) as limited by laws
relating to the availability of specific performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution
provisions may be limited by applicable law.

 
(b)        Own Account. The Purchaser understands that the Purchased Units are “restricted securities” and have not been registered under the

Act or any applicable state securities law and is acquiring the Purchased Units as principal for its own account and not with a view to or for distributing or
reselling such Purchased Units or any part thereof in violation of the Act or any applicable state securities law, has no present intention of distributing any of
such Purchased Units in violation of the Act or any applicable state securities law and has no direct or indirect arrangement or understandings with any other
persons to distribute or regarding the distribution of such Purchased Units in violation of the Act or any applicable state securities law (this representation and
warranty not limiting the Purchaser’s right to sell the Purchased Units in compliance with applicable federal and state securities laws). The Purchaser is
acquiring the Purchased Units hereunder in the ordinary course of its business.

 
(c)        Purchaser Status. At the time the Purchaser was offered the Purchased Units, it was, and as of the date hereof it is, an “accredited

investor” as defined in Rule 501 under the Act.
 
(d)        Experience of The Purchaser. The Purchaser, either alone or together with its representatives, has such knowledge, sophistication

and experience in business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Purchased Units,
and has so evaluated the merits and risks of such investment. The Purchaser is able to bear the economic risk of an investment in the Purchased Units and, at
the present time, is able to afford a complete loss of such investment.

 
(e)        General Solicitation. The Purchaser is not purchasing the Purchased Units as a result of any advertisement, article, notice or other

communication regarding the Purchased Units published in any newspaper, magazine or similar media or broadcast over television or radio or presented at
any seminar or any other general solicitation or general advertisement.

 
(f)        Access to Information. The Purchaser acknowledges that it has had the opportunity to review this Agreement and the Operating

Agreement, and has been afforded (i) the opportunity to ask such questions as it has deemed necessary of, and to receive answers from, representatives of the
Company concerning the terms and conditions of the offering of the Purchased Units and the merits and risks of investing in the Purchased Units; (ii) access
to information about the Company and its financial condition, results of operations, business, properties, management and prospects sufficient to enable it to
evaluate its investment; and (iii) the opportunity to obtain such additional information that the Company possesses or can acquire without unreasonable effort
or expense that is necessary to make an informed investment decision with respect to the investment. In addition, the Purchaser acknowledges and agrees that
it has such knowledge concerning the Company and the contemplated transaction with the Company and has such knowledge, sophistication and experience
in business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Purchased Units.
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(g)        Certain Transactions and Confidentiality. Other than to other Persons party to this Agreement, to investors in the Company, or to the

Purchaser’s representatives, including, without limitation, its officers, directors, partners, legal and other advisors, agents and Affiliates, the Purchaser has
maintained the confidentiality of all disclosures made to it in connection with this transaction (including the existence and terms of this transaction).

 
(h)        No Other Representations. No representations or warranties have been made to the Purchaser with respect to the investment in the

Purchased Units or the Company other than the representations set forth herein, and the Purchaser has not relied upon any representation or warranty not
provided herein in making its investment in the Company.

 
8.          Transfer Restrictions. The Purchaser understands and acknowledges that the Purchased Units are subject to substantial restrictions

on transfer as provided in the Operating Agreement.
 
9.          Headings. The headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or

interpretation of this Agreement.
 
10.        Notices. Any notice or other communication required or permitted hereunder must be in writing and sent by either (i) registered or

certified mail, postage prepaid, return receipt requested, (ii) overnight delivery with confirmation of delivery, or (iii) email transmission, in each case
addressed to the address set forth on the signature page hereto.

 
11.        Governing Law.  This Agreement shall be governed by, and construed in accordance with, the laws of the State of New York,

without regard to its conflicts of laws principles.
 
12.        Further Assurances. The Company and the Purchaser agree to execute any and all such other and further instruments and

documents, and to take any and all such further actions, which are reasonably required to effectuate this Agreement and the intents and purposes hereof.
 
13.        Binding Agreement. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their heirs, executors,

administrators, personal representatives, successors and assigns.
 
14.        Entire Agreement.  This Agreement and the Operating Agreement constitute the entire agreement between the Company and the

Purchaser with respect to the matters covered hereby and supersede all prior agreements and understanding with respect to such matters between the
Company and the Purchaser.

 
15.        Severability.  In case any provision contained in this Agreement should be invalid, illegal or unenforceable in any respect, the

validity, legality and enforceability of the remaining provisions contained herein will not in any way be affected or impaired thereby.
 
16.        Waiver. Except as otherwise expressly provided herein, no waiver of any covenant, condition, or provision of this Agreement shall

be deemed to have been made unless expressly set forth in writing and signed by the party against whom such waiver is charged; and, (i) the failure of any
party to insist in any one or more cases upon the performance of any of the provisions, covenants, or conditions of this Agreement or to exercise any option
herein contained, shall not be construed as a waiver or relinquishment for the future of any such provisions, covenants, or conditions and (ii) no waiver by any
party of one breach by another party shall be construed as a waiver with respect to any other or subsequent breach.
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17.        Subscription Irrevocable. Except as set forth herein, this subscription is irrevocable, is subject to all of the terms and provisions

contained in this Agreement, and will survive the death, dissolution, or disability of the Purchaser.
 
18.        Assignability. This Agreement is not transferable or assignable by the Purchaser.
 
19.        Counterparts; Facsimile or “pdf” Copies.  This Agreement may be executed in counterparts, each of which, when executed, shall be

deemed an original but all of which, taken together, shall constitute one and the same Agreement.  Delivery of an executed copy of a signature page to this
Agreement by facsimile or “pdf” transmission shall be as effective as delivery of a manually executed copy of this Agreement and shall be as effective and
enforceable as the original.

 
20.        Joinder to Operating Agreement. By executing this Agreement, Purchaser agrees to be bound by, and to comply with, all of the

terms and conditions of the Operating Agreement in the same manner as if Purchaser were an original signatory to the Operating Agreement. Purchaser, as a
Member under the Operating Agreement, confirms that the representations and warranties set forth in Section 12.01 of the Operating Agreement (except for
the representation and warranty set forth in Section 12.01(l) of the Operating Agreement) are true and correct as to the Purchaser. From and after Closing, the
Purchaser will be entitled to the rights of, and be subject to the obligations of, a Member under the Operating Agreement.

 
SIGNATURES FOLLOW ON NEXT PAGE
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Exhibit 10.2
 
IN WITNESS WHEREOF, the undersigned has caused this Agreement to be duly executed by its authorized signatory as of the date first indicated

above.
 

 FORM Holdings Corp.
  
 By: /s/ Andrew Perlman
 Name: Andrew Perlman
 Title: Chief Executive Officer
  
Subscription Amount: $1,733,826  
  
No. of Purchased Units: 1,733,826  
  
 Address for Notice:
 780 Third Avenue, 12th Floor
 New York, NY  10017
 Telephone: (212) 309-7549
 E-mail: Notices@FORMHoldings.com
 Attention: Chief Executive Officer
  
 With a copy (which shall not constitute effective notice) to:
 Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
 Chrysler Center
 666 Third Avenue
 New York, NY 10017
 Telephone: (212) 935-3000
 E-mail: KRKoch@mintz.com
 Attention: Kenneth R. Koch, Esq.
  
Agreed and accepted as of  
the date first written above:  
 XpresSpa Holdings, LLC
  
 By: /s/ Andrew R. Heyer
 Name: Andrew R. Heyer
 Title: Chairman
  
 Address for Notices:
 c/o Mistral Capital Management, LLC
 650 Fifth Avenue, 31st Floor
 New York, NY  10019
 Attention: Andrew R. Heyer
 Email: aheyer@mistralequity.com
  
 With a copy (which shall not constitute effective notice) to:
 DLA Piper LLP (US)
 1251 Avenue of the Americas
 New York, NY 10020
 Attention: Sidney Burke
 E-mail: sidney.burke@dlapiper.com
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FORM HOLDINGS TO ACQUIRE INDUSTRY-LEADING LUXURY AIRPORT SPA BUSINESS XPRESSPA
 

Acquisition Further Diversifies FORM Holdings' Portfolio and Expected
to Add Over $35 Million of Shareholders’ Equity

 
Transaction Supports Growth Strategy for Leading Airport Spa Company

 
Conference Call Scheduled Today at 4:30 pm Eastern Time

 
NEW YORK – August 8, 2016 – FORM Holdings Corp. (NASDAQ: FH), a diversified holding company focused on acquiring and developing small to mid-
market companies with growth potential, today announced that it has entered into a definitive agreement to acquire 100% of XpresSpa, the industry-leading
luxury airport spa business. The transaction will be funded with common and preferred equity and warrants in FORM Holdings. In addition, XpresSpa’s
indebtedness will remain outstanding following the closing of the transaction. The transaction structure maintains FORM Holdings' strong liquidity position
and provides current XpresSpa equity holders an interest in the continued success of the business and FORM Holdings' portfolio of assets.
 
XpresSpa provides air travelers premium health and wellness services, as well as a branded line of exclusive luxury travel products and accessories at its 51
locations across 21 major airports. In 2016, XpresSpa anticipates generating over $40 million of revenue and approximately 20% store level margin
contribution. XpresSpa has approximately three times as many domestic stores as its closest competitor and is expected to open several new locations through
the remainder of 2016 and early 2017. XpresSpa anticipates increasing its number of total spa locations from 51 to more than 100 in the next few years.
 
"XpresSpa's dominant market share, enormous growth potential and its powerful brand present a compelling value proposition for us, and we are excited to
work with CEO Ed Jankowski and his team,” said Andrew D. Perlman, Chief Executive Officer of FORM Holdings.  "This acquisition fits with our strategy
and mission to identify and acquire small to mid-sized companies that would benefit from additional capital, management expertise and the implementation of
best practices across various components of their business. We believe that by working closely with these businesses, as well as the flexibility afforded by our
holding company structure and access to capital, we will be able to realize value for our shareholders by accelerating XpresSpa's growth."
 
"We're thrilled to announce this transformative transaction with FORM Holdings," said Ed Jankowski, Chief Executive Officer of XpresSpa. "XpresSpa and
its more than 750 employees have proudly revolutionized the airport experience for millions of travelers by providing wellness and relaxation offerings. We
have experienced and continue to experience significant growth and momentum, and we look forward to leveraging FORM Holdings' resources to execute on
opportunities that will enable us to further grow our business by delivering an exceptional experience to our customers."
 
Mr. Jankowski, who brings more than 30 years of retail experience, is expected to continue to lead the XpresSpa business as CEO after the transaction closes.
 

 



 

  
Mistral Equity Partners, the majority shareholder of XpresSpa, and other existing XpresSpa holders, will participate in a private placement into FORM
Holdings common stock of $1.73 million, at $2.31 per share, which FORM Holdings will then invest in XpresSpa.
 
XpresSpa equity holders will receive 2.5 million shares of common stock in FORM Holdings, five-year warrants to purchase 2.5 million shares of FORM
Holdings common stock, at an exercise price equal to $3.00 per share, and $23.75 million of FORM Holdings’ newly issued convertible preferred stock. The
FORM Preferred Stock shall be initially convertible into an aggregate of 3.95 million shares of FORM Common Stock, which equals a $6.00 per share
conversion price, and each holder of FORM Preferred Stock shall be entitled to vote on an as converted basis.
 
Andrew Heyer, CEO of Mistral and an experienced investor with expertise in the retail sector, is expected to join FORM Holdings' Board of Directors upon
completion of the transaction. Mr. Heyer stated, "Spa offerings have become must-haves in the increasingly upscale airport retail space, and XpresSpa is the
clear market leader. FORM Holdings' acquisition presents a unique opportunity for us to continue to participate in and guide XpresSpa's growth. We believe
that FORM Holdings' acquisition of XpresSpa will create significant value."
 
The transaction, which has been approved by FORM Holdings' and XpresSpa's respective Board of Directors, is expected to close in the fourth quarter of
2016, subject to closing conditions and approval by the FORM Holdings’ stockholders.
 
Conference Call
 
FORM Holdings Corp. will host a conference call today at 4:30 pm Eastern Time, to discuss its operating results for the second quarter of 2016 and provide
updates on each of the Company's business segments.
 
Join the Conference Call via Webcast

 
1. Visit http://bit.ly/2aFV3vI before the start time to join the web portion of this event.
2. Enter your First Name, Last Name, Company, and Email Address and select "Submit".
3. Select the "Launch Webcast" icon to view the event.

 
Join the Conference Call via Assisted Dial-In

 
To access the conference call by telephone, interested parties should dial (866) 682-6100 (U.S. and Canada) or (862) 255-5401 (international) and reference
FORM Holdings.

 
Replay

 
An audio webcast of the conference call will be available within the "Presentations" section of the Company's investor relations website shortly after the end
of the conference call.
 
About FORM Holdings Corp.
 
FORM Holdings Corp. (NASDAQ: FH) is a publicly held diversified holding company that specializes in identifying, investing in and developing companies
with superior growth potential. FORM's current holdings include Group Mobile, FLI Charge, Infomedia and Intellectual Property Assets. Group Mobile is a
provider of rugged, mobile and field-use computing products, serving customers worldwide. FLI Charge designs, develops, licenses, manufactures and
markets wireless conductive power and charging solutions. Infomedia is a leading provider of customer relationship management and monetization
technologies to mobile carriers and device manufacturers. FORM Holdings' Intellectual Property Division is engaged in the development and monetization of
intellectual property. To learn more about Form Holdings Corp., visit: www.FormHoldings.com.
 

 



 

  
About XpresSpa
 
XpresSpa is the industry-leading luxury travel spa business, serving almost 1 million air travelers each year at its 51 locations across 20 major airports,
including locations in Amsterdam's Schiphol and Dubai's International airports. XpresSpa offers travelers premium spa services, including massages,
reflexology, stress and tension release, manicures, pedicures, facials and waxing. Its Xpress nail, massage and hair blow-out services are designed specifically
for the busy traveling customer, with treatments completed in 30 minutes or less. In stores and online, XpresSpa also offers exclusive luxury travel products
and accessories, including travel pillows, blankets, massagers, and personal, hair, nail and bath and body products. XpresSpa has over 750 employees,
including talented teams of professionally licensed massage therapists, cosmetologists and nail technicians who are committed to providing exceptional
customer experiences.
 
Important Additional Information Will Be Filed with the SEC

 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any securities of FORM Holdings, or XpresSpa or the solicitation
of any vote or approval. In connection with the proposed transaction, FORM Holdings will file with the SEC a Registration Statement on Form S-4
containing a proxy statement/prospectus. The proxy statement/prospectus will contain important information about FORM Holdings, XpresSpa, the
transaction and related matters. FORM Holdings will mail or otherwise deliver the proxy statement/prospectus to its stockholders and the stockholders of
XpresSpa when it becomes available. Investors and security holders of FORM Holdings and XpresSpa are urged to read carefully the proxy
statement/prospectus relating to the Merger (including any amendments or supplements thereto) in its entirety when it is available, because it will contain
important information about the proposed transaction.

 
Investors and security holders of FORM Holdings will be able to obtain free copies of the proxy statement/prospectus for the proposed Merger (when it is
available) and other documents filed with the SEC by FORM Holdings through the website maintained by the SEC at www.sec.gov.

 
FORM Holdings and XpresSpa, and their respective directors and certain of their executive officers, may be deemed to be participants in the solicitation of
proxies in respect of the transactions contemplated by the Merger Agreement between FORM Holdings and XpresSpa. Information regarding FORM
Holdings's directors and executive officers is contained in FORM Holding’s Annual Report on Form 10-K for the fiscal year ended December 31, 2015,
which was filed with the SEC on March 10, 2016. Information regarding XpresSpa’s directors and officers and a more complete description of the interests of
XpresSpa's directors and officers in the proposed transaction will be available in the proxy statement/prospectus that will be filed by FORM Holdings with the
SEC in connection with the proposed transaction.
 

 



 

 
Forward-Looking Statements
 
This press release includes forward-looking statements, which may be identified by words such as "believes," "expects," "anticipates," "estimates," "projects,"
"intends," "should," "seeks," "future," "continue," or the negative of such terms, or other comparable terminology. Forward-looking statements are statements
that are not historical facts. Such forward-looking statements are subject to risks and uncertainties, which could cause actual results to differ materially from
the forward-looking statements contained herein. Statements in this press release regarding the proposed merger between FORM and XpresSpa; the expected
timetable for completing the transaction; the potential value created by the proposed merger for FORM's stockholders and XpresSpa's equity holders; the
potential of FORM's business after completion of the merger; the ability to raise capital to fund FHS's operations and business plan; the continued listing of
FORM's securities on the Nasdaq Capital Market; market acceptance of FORM products; the collective ability to protect intellectual property rights;
competition from other providers and products; FORM's management and board of directors after completion of the Merger; and any other statements about
FORM's or XpresSpa's management teams' future expectations, beliefs, goals, plans or prospects constitute forward-looking statements within the meaning of
the Private Securities Litigation Reform Act of 1995. There are a number of important factors that could cause actual results or events to differ materially
from those indicated by such forward-looking statements, including, but not limited to: the risk that FORM and XpresSpa may not be able to complete the
proposed transaction; the inability to realize the potential value created by the proposed merger for FORM's stockholders; FORM's inability to maintain the
listing of its securities on the Nasdaq Capital Market after completion of the merger; the potential lack of market acceptance of FORM's products; FORM's
inability to monetize and recoup FORM's investment with respect to assets and other businesses that that we have acquired or will acquire in the future;
general economic conditions and level of information technology and consumer electronics spending; unexpected trends in the mobile phone and telecom
computing industries; the potential loss of one or more of FORM's significant Original Equipment Manufacturer (“OEM”) suppliers, the potential lack of
market acceptance of FORM's products; market acceptance, quality, pricing, availability and useful life of FORM's products and services, as well as the mix
of FORM's products and services sold; potential competition from other providers and products; FORM's inability to license and monetize FORM's patents,
including the outcome of litigation; FORM's inability to develop and introduce new products and/or develop new intellectual property; FORM's inability to
protect FORM's intellectual property rights; new legislation, regulations or court rulings related to enforcing patents, that could harm FORM's business and
operating results; FORM's inability to retain key members of its management team; and other risks and uncertainties and other factors discussed from time to
time in our filings with the Securities and Exchange Commission ("SEC"), including FORM's Annual Report on Form 10-K for the year ended December 31,
2015 filed with the SEC on March 10, 2016. Investors and stockholders are also urged to read the risk factors set forth in the proxy statement/prospectus
carefully when they are available. FORM expressly disclaims any obligation to publicly update any forward-looking statements contained herein, whether as
a result of new information, future events or otherwise, except as required by law.
 
 
Contacts
 
Investors
212-309-7549
info@FormHoldings.com
 
Media
Matt Reid/Scott Lindlaw
Sard Verbinnen & Co
310-201-2040
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XPRESSPA ACQUISITION AUGUST 8 , 2016

 



 

SAFE HARBOR STATEMENT This presentation includes forward - looking statements, which may be identified by words such as "believes," "expects," "anticipa tes," "estimates," "projects," "intends," "should," "seeks," "future," "continue," or the negative of such terms, or other comparable terminology. Forward - looking stateme nts are statements that are not historical facts. Such forward - looking statements are subject to risks and uncertainties, which could cause actual results to differ mater ially from the forward - looking statements contained herein. Statements in this presentation regarding the proposed merger between FORM and XpresSpa ; the expected timetable for completing the transaction; the potential value created by the proposed merger for FORM's stockholders and XpresSpa’s equity holders; the potential of FORM’s business after completion of the merger; the ability to raise capital to fund FHS’s operations and business plan; the continued listing of FORM's securities on the Nasdaq Capital Market; market acceptance of FORM products; the collective ability to protect intellectual property rights; competition from other providers and products; FO RM’s management and board of directors after completion of the merger; and any other statements about FORM's or XpresSpa’s management teams' future expectations, beliefs, goals, plans, revenues or prospects constitute forward - looking statements within the meaning of the Private Securities Litigation Reform Act of 1995. Ther e are a number of important factors that could cause actual results or events to differ materially from those indicated by such forward - looking statements, including, bu t not limited to: the risk that FORM and XpresSpa may not be able to complete the proposed transaction; the inability to realize the potential value created by the proposed me rg er for FORM’s stockholders; FORM's inability to maintain the listing of its securities on the Nasdaq Capital Market after completion of the merger; the potential lack of market acceptance of FORM's products; FORM’s inability to monetize and
recoup FORM’s investment with respect to assets and other businesses that that we hav e acquired or will acquire in the future; general economic conditions and level of information technology and consumer electronics spending; unexpected trends in the m obi le phone and telecom computing industries; the potential loss of one or more of FORM’s significant Original Equipment Manufacturer (“OEM”) suppliers, the po ten tial lack of market acceptance of FORM’s products; market acceptance, quality, pricing, availability and useful life of FORM’s products and services, as well as the mix of FORM’s products and services sold; potential competition from other providers and products; FORM’s inability to license and monetize FORM’s patents, including th e outcome of litigation; FORM’s inability to develop and introduce new products and/or develop new intellectual property; FORM’s inability to protect FORM’s intellectua l p roperty rights; new legislation, regulations or court rulings related to enforcing patents, that could harm FORM’s business and operating results; FORM’s inability to ret ain key members of its management team; and other risks and uncertainties and other factors discussed from time to time in our filings with the Securities and Exchange C omm ission ("SEC"), including FORM’s Annual Report on Form 10 - K for the year ended December 31, 2015 filed with the SEC on March 10, 2016. Investors and stockholders are a lso urged to read the risk factors set forth in the proxy statement/prospectus carefully when they are available. FORM expressly disclaims any obligation to publicl y u pdate any forward - looking statements contained herein, whether as a result of new information, future events or otherwise, except as required by law. Trademark Usage FORM Holdings, the FORM Holdings logo, and other FORM Holdings trademarks, service marks, and designs are registered or unregistered trademarks of FORM Holdings Corp . and its subsidiaries in the United States and in foreign countries . This presentation contains trade names, trademarks and
service marks of other companies . All such trade names, trademarks and service marks of other companies are property of their respective owners . FORM Holdings Corp . does not intend its use or display of other parties’ trade names, trademarks and service marks to imply a relationship with, or endorsement or sponsorship of or by, such other parties . 1

 



 

FORM HOLDINGS OVERVIEW ▪ We are a diversified holding company focused on acquiring revenue generating businesses that would benefit from: ≻  Additional capital ≻  Rebranding ≻  Restructuring ≻  Implementation of best practices ≻  Talent recruiting ≻  Marketing, PR & visibility ▪ We are industry agnostic ▪ We only look at businesses with: ≻  Disconnect between the private and public market valuations ≻  Clear trajectory to scale to annual revenues in excess of $100 million ▪ We seek to mitigate risk by: ≻  Looking for additional outside sources of capital ≻  Isolating debt to the subsidiary level ≻  Using public equity for acquisitions as opposed to cash on hand SYMBOL FH EXCHANGE NASDAQ MARKET CAPITALIZATION $30 million 1 AVERAGE TRADING VOLUME 183,365 (3 month) 1 52 WEEK RANGE $1.55 – 2.57 1 CASH $24.3 million 1 AUDITOR CohnReznick LLP CORPORATE HEADQUARTERS New York, NY CORPORATE EMPLOYEES 10 SUBSIDIARY EMPLOYEES 32 2 1 As of August 8, 2016

 



 

100% GROUP MOBILE Provider of rugged, mobile and field - use computing products ▪ Acquired in Fall 2015 ▪ Revenue is expected to increase 200% year - over - year ▪ Implemented operational improvements and rebranding ▪ Expanded product offerings and geographic coverage 100% FLI CHARGE Fast, powerful and easy to use wireless charging ▪ Acquired Fall 2015 ▪ Rebranded company and designed consumer product line ▪ Launched consumer product line in June 2016 ▪ Existing partnerships and licensees in education, hospitality and aftermarket transportation 8.5% INFOMEDIA Customer relationship management and monetization technologies ▪ Leading provider of CRM and monetization technologies to mobile carriers and device OEMs ▪ Anticipated 2016 revenue of $75 million+ ▪ Best in class player in mobile payments ▪ Ranked in the 15th Annual Sunday Times Hiscox Tech Track 100 100% VRINGO IP Engaged in the monetization of intellectual property ▪ Portfolio of 600+ technology patents ▪ Active licensing pipeline 100% 1 XPRESSPA Airport terminal spa and wellness retail store ▪ FORM Holdings announced definitive agreement on August 8, 2016 ▪ Acquisition expected to close in Q4 2016 BUSINESS UNITS 1 P ending completion of acquisition 3

 



 

ACQUISITION

 



 

▪ The leading airport spa company in the world ≻  The most recognized and popular airport spa brand ≻  Nearly three times the number of domestic locations as its closest competitor ▪ Full range of spa services and retail offerings ▪ Large and growing industry with additional upside ≻  Demand from travelers for upscale airport retail options ≻  Multiple locations within airports and within terminals ▪ Flexible operating model with best - in - class store economics ≻  Steady sales and store profitability metrics regardless of size ▪ Benefits from the health and wellness movement ≻  Massages are seen as a key aspect of a healthy lifestyle ▪ Positioned for accelerated growth in 2017 and beyond COMPANY OVERVIEW 5 SPA RETAIL ≻  Massage ≻  Nail Care ≻  Blow Dry ≻  Skin Care ≻  Waxing ≻  Travel Pillows ≻  Blankets ≻  Massage Tools ≻  Travel Kits

 



 

6 OPERATIONAL HIGHLIGHTS ESTABLISHED PRESENCE WITH UNMATCHED SCALE ▪ XpresSpa meets the growing demand for upscale airport retail concepts ▪ 51 total locations in 21 airports ≻  42 Stores, 9 Kiosks ≻  47 domestic locations in 19 airports ▪ Nearly 3x the number of domestic locations vs. next largest competitor GROWING REVENUE AND VOLUME ▪ Current run rate implies year - over - year growth ≻  $38.8 million sales in 2015, $20.5 million sales YTD (6/30/16) ▪ More than $7.5 million in store - level contributions & over 20% store - level margin in 2015 ▪ Average Sales per location ≻  $944,000 per Store ≻  $699,000 per Kiosk ▪ 25 RFPs for new locations in the next 12 months MANAGEMENT EXPERTISE ▪ CEO with 30+ years of experience in luxury retail joined on June 1, 2016

 



 

▪ 51 locations in many of the largest and most desirable airport hubs in the world ≻  47 locations in the United States ▪ 6 targeted openings in 2016, including three locations that have already opened DOMINANT, ESTABLISHED AIRPORT PRESENCE NATIONWIDE AIRPORT STORE KIOSK TOTAL Atlanta (ATL) 2 - 2 Amsterdam (AMS) 1 3 - 3 Chicago O’Hare (CHI) 1 - 1 Dallas (DFW) 3 2 5 Denver (DEN) 2 - 2 Dubai (DXB) 1 - 1 Houston (HOU) 1 - 1 Las Vegas (LAS) 2 1 3 Los Angeles (LAX) 1 1 2 Miami (MIA) 1 - 1 Minneapolis (MSP) 2 1 3 New York (JFK) 6 1 7 New York (LGA) 1 - 1 Orlando (MCO) 3 1 4 Philadelphia (PHI) 3 - 3 Pittsburgh (PIT) 1 - 1 Raleigh - Durham (RDU) 1 - 1 Salt Lake City (SLC) 2 3 - 3 San Francisco (SFO) 4 - 4 Santa Ana (SNA) 1 1 2 Washington DC (DCA) - 1 1 TOTAL 42 9 51 1 Amsterdam location is licensed 2 Includes location in Delta lounge Potential Location Existing Location 7

 



 

51 36 9 5 47 16 9 5 0 10 20 30 40 50 60 U.S. & International Locations U.S. Locations Only 51 LOCAITONS IN MANY OF THE LARGEST AND MOST DESIRABLE HUB AIRPORTS IN THE WORLD, 47 IN THE UNITED STATES UNDISPUTED LEADER IN AIRPORT MASSAGE SERVICES 8 2.9x larger than closest competitors in the U.S. BE RELAX* MASSAGE BAR* TERMINAL GETAWAY* * Based on respective company websites as of August 8, 2016

 



 

83% 17% FULL YEAR 2015 SERVICE SALES RETAIL SALES ▪ Provides health and wellness services for ~1 million high income travelers per year ▪ Exceptional opportunity for growth through expanded spa offerings ▪ Opportunity for growth in retail travel products UNIQUE OFFERING MATCHES NEEDS & DESIRES OF WEARY TRAVELERS 84% 16% YTD APRIL 2016 9

 



 

▪ Strong margins drive leading returns on investment ▪ High performance and flexibility of format likely to attract franchisees for smaller airports and non - traditional venues CONSISTENT, BEST - IN - CLASS UNIT ECONOMICS * System Unit Economics include comp stores only and excludes on - line sales 2015 SYSTEM UNIT ECONOMICS STORE KIOSK SALES ($) 944,000 699,000 Average Size (ft 2 ) 1,249 483 Average Sales per ft 2 756 1,447 STORE LEVEL EBITDA ($) 209,000 147,000 Margin (%) 22.1% 21.0% NET INVESTMENT COST Average Investment Cost ($) 557,000 127,000 RETURNS Investment Payback Period 32 months 10 months Cash - on - Cash Return (%) 37.5% 21.0% Sales - to - Investment Ratio 1.7 x 5.5 x 10

 



 

21% 79% LOST WON ▪ XpresSpa is ideally positioned to capitalize on large pool of RFPs coming up for bid ▪ Opportunity to increase spa count through RFP process and with prime operators ≻  Airports with existing footprints ≻  Additional airports WELL - POSITIONED TO INCREASE NUMBER OF LOCATIONS POSITIONED TO LEVERAGE HISTORICAL RFP SUCCESS RATE WITH LARGE NUMBER OF UPCOMING OPPORTUNITIES 11 ▪ More than 25 spa locations coming out for RFP in the next 24 months ▪ Historically, 80% of airport retail locations have been awarded through an RFP ▪ From 2012 - 2015 XpresSpa was awarded 79% of the RFPs it pursued XPRESSPA’S HISTORICAL RFP SUCCESS RATE

 



 

▪ Total number of U.S. commercial flight passengers is projected to reach 1.6 billion per year by 2024 1 ▪ Strong growth in XpresSpa’s business and same store sales (SSS), even during airline travel declines in 2008 - 2009 U.S. AIRPORT TRAFFIC DRIVING SIGNIFICANT RETAIL GROWTH Source: IATA Air Passenger Forecasts TOTAL U.S. PASSENGER ENPLANEMENTS FROM 2003 – 2015 & XPRESSPA SALES FROM 2004 - 2015 12 $0 $5 $10 $15 $20 $25 $30 $35 $40 $45 0 100 200 300 400 500 600 700 800 900 1,000 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 Millions Millions Enplanements Sales

 



 

▪ Increased travel security and screening has driven innovation and growth in airport retail ≻  Travelers typically spend ~ 65 minutes in the airport after going through security 1 ▪ Premium concepts like XpresSpa are suited for typical traveler demographic ≻  54% of travelers have a household income (HHI) > $75,000 2 , and frequent fliers (18% of travelers) have a HHI > $ 100,000 3 ≻  ~ 70 % of purchases occur on impulse because these affluent customers are bored, rushed, and stressed 4 GROWING TRAVELER DEMANDS FOR PREMIUM CONCESSIONS 1 Global Onboard Partners, 2007 2 Arbitgron , 2004 3 Airport World Magazine, 2016 4 Airport Revenue News 5 New Market Research & Micro Market Monitor 13 0 2 4 6 8 10 12 2015 2016 2017 2018 2019 2020 Billions AIRPORT RETAIL SPENDING ON PACE TO GROW AT A 19% CAGR, FROM $4.2 BILLION IN 2015 TO $9.9 BILLION IN 2020 5

 



 

▪ Deal Consideration: ≻  2.5 million shares of common stock ≻  2.5 million warrants exercisable at $3 ≻  Issuance of a $23.75 million convertible preferred (PFD) convertible at $6 per share (convertible into 3,958,336 shares of common stock) - Callable at $9, if VWAP is over $9 for 20 consecutive trading days in a 30 trading day period - The PFD matures in 7 years - If the PFD is not converted or paid in cash it can be repaid in stock at a premium at maturity at company’s election ≻  $6.5 million of outstanding indebtness will remain outstanding following the closing ≻  At announcement and signing of the definitive agreement: - Mistral and certain existing XpresSpa holders will participate in a private placement into FH equity for 750,574 shares at $2.31 per share, at the 10 day VWAP - FORM will simultaneously invest the amount of the proceeds into XpresSpa Series C PFD that will bear 12% PIK interest until closing - If the deal is not consummated in 12 months, the investment will convert into Series A PFD ≻  Andrew Heyer, the CEO of Mistral Capital, is expected to join the FH board of directors upon completion of the deal as designee of the PFD holders ▪ Expected close in Q4 of 2016 ≻  Form S - 4/Proxy Statement to be filed with SEC XPRESSPA ACQUISITION TERMS 14

 



 

FORMER VICE PRESIDENT & GENERAL MANAGER Repositioned and expanded Luxury Retail including the Ilori Optical, Optical Shops of Aspen and Persol retail stores 2013 - 2016 FORMER SENIOR VICE PRESIDENT & GENERAL MANAGER Responsible for the $400 million North America multi - channel business consisting of 240 retail stores, 2,000 plus wholesale doors, and a growing direct and interactive business 2007 - 2012 FORMER CHIEF OPERATING OFFICER Oversaw merchandising, marketing, finance, store operations, planning/ allocation, real estate and visual/store design. 2001 - 2007 FORMER PRESIDENT Managed more than 500 staff across 85 retail stores with an operating budget of $47 million. 1999 - 2001 FORMER VICE PRESIDENT & DIRECTOR OF STORES Increased comparative store sales by 9%. Directly responsible for stores' organization, corporate communications, marketing, visual merchandising, real estate and construction 1993 - 1999 15 CEO WITH EXTENSIVE EXPERIENCE JOINED IN JUNE 2016 ED JANKOWSKI CEO

 



 

FORM HOLDINGS LEADERSHIP TEAM 16 ANDREW PERLMAN CEO & Director ▪ Former Head of Digital, Classic Media ▪ Former Vice President of Global Digital Business Development, EMI Music ▪ George Washington University, B.A. ANASTASIA NYRKOVSKAYA CPA, CFO & Treasurer ▪ Former Vice President and Assistant Global Controller, NBC Universal Media, LLC ▪ Former Auditor, KPMG LLP ▪ Moscow State University of Publishing and Printing Arts JASON CHARKOW Senior Vice President of Business & Legal Affairs ▪ Former of Counsel, Intellectual Property Litigation, Winston & Strawn LLP ▪ Former Attorney, Jones Day ▪ Hofstra University, J.D. CLIFFORD WEINSTEIN Executive Vice President ▪ President, FLI Charge ▪ Former Partner, Maxim Group ▪ Fordham University, B.A. SAM LEFFELL Vice President of Operations & Strategy ▪ Executive Vice President, FLI Charge ▪ Washington University in St. Louis, B.Sc. DARIN WHITE President, Group Mobile ▪ Former Senior Southeastern Regional Sales Manager, Getac USA ▪ Former Southeast Regional Sales Manager, General Dynamics Itronix ▪ Former Managing Director, Virtual Mobile Technologies LLC ▪ Former Vice President of Sales Strategic Markets, ICM

 



 

FORM HOLDINGS BOARD OF DIRECTORS 17 JOHN ENGELMAN Director ▪ Co - head International TV & DreamWorks Classics, DreamWorks Animation ▪ Co - founder, Boomerang Media ▪ Founder & CEO, Classic Media ▪ Former CEO, Broadway Video ▪ Harvard College, B.A.; Harvard Law School, J.D. DONALD STOUT Director ▪ Co - founder, NTP Inc. ▪ Partner, Antonelli Terry Stout & Kraus LLP ▪ Former patent examiner, USPTO ▪ Pennsylvania State University, B.S.; George Washington University, J.D. BRUCE BERNSTEIN Director & Chair of Compensation Committee ▪ President, Rockmore Capital, LLC ▪ Former Co - President, Omicron Capital, LP ▪ Former President, Fortis Investments Inc. ▪ Current Board Member, Summit Digital Health ▪ City University of New York (Baruch), B.B.A. RICHARD ABBE Director ▪ Co - Founder, Principal, Managing Partner & Co - Chief Investment Officer, Iroquois Capital Management LLC ▪ Co - Founder & Former Chief Investment Officer, Vertical Ventures LLC ▪ Former Senior Managing Director & Member of the Board of Directors, Gruntal & Company ANDREW PERLMAN CEO & Director ▪ Former Head of Digital, Classic Media ▪ Former VP of Global Digital Business Development, EMI Music ▪ George Washington University, B.A. SALVATORE GIARDINA Director & Chair of Audit Committee ▪ CFO Pragma Weeden Holdings LLC ▪ Former SVP & CFO, G - Trade Services & ConvergEx Global Markets ▪ Former EVP, CFO & Controller, Ladenburg Thalmann & Co., Inc. ▪ Current Director & Audit Committee Chair, National Holdings Corporation ANDREW HEYER Director Nominee ▪ Managing Partner & CEO, Mistral Equity Partners ▪ Founder & Partner, Trimaran Capital Partners ▪ Vice Chairman, CIBC World Markets ▪ Founder & Partner, The Argosy Group ▪ Managing Director, Drexel Burnham Lambert ▪ University of Pennsylvania, B.S.; The Wharton School, M.B.A

 



 

FORM HOLDINGS PROFORMA CAP TABLE TOTAL SHARES OUTSTANDING as of June 30, 2016 15,011,498 PLACEMENT * 750,574 MERGER CONSIDERATION * 2,500,000 TOTAL COMMON STOCK 18,262,072 TOTAL ESOP 3,785,292 WARRANTS $ 17.60 Warrants expire July and February 2017 419,180 $ 5.00 Warrants expire April 2021 50,000 $ 3.00 Warrants expire May 2020 537,500 $ 3.00 Warrants October 2021* 2,500,000 TOTAL WARRANTS 3,506,680 $23.75 MILLION PREFERRED - AS CONVERTED BASIS * 3,958,333 FULLY DILUTED SHARES OUTSTANDING 29,512,377 18 * Issued as part of the XpresSpa transactions

 



 

CONTACT INFORMATION Cliff Weinstein Executive Vice President Office: 646.532.6777 CWeinstein@FORMHoldings.com FORM Holdings Corp. 780 3rd Avenue, 12 th Floor New York, NY 10017 For more information, please contact:

 

 


